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On Appeal From a Decision of the United States District Court 
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BRIEF FOR APPELLANT 


I. JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States 
District Court for the District of Columbia denying the 
motion of appellant, United Aircraft Corporation, for a 
preliminary injunction and granting the motion of ap- 
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pellees, the Members of the National Labor Relations Board 
(herein called the Board), for summary judgment. 


The principal issue before the court below was whether 
the district court had jurisdiction to require the Board, in 
compliance with the mandate of Section 8(b) of the Admin- 
istrative Procedure Act (5 U.S.C., Sec. 7 (b) ; herein called 
the APA), to state the reasons for its decision on special 
appeal overruling the decision of its duly designated trial 
examiner, made at the conclusion of the General Counsel’s 
case in an unfair labor practice complaint proceeding 
against appellant, dismissing certain allegations of the 
General Counsel’s complaint for reasons stated by him in 
the dismissal decision. Also, because there were prior in- 
stances in which the Board, in the same proceeding, on 
special appeal had reversed decisions of the trial examiner 
made during the course of the hearing, without stating any 
reason therefor, appellant sought an injunction restraining 
the Board from issuing future decisions which did not 
set forth the Board’s reasons for them. 


The conclusion of the court below that ‘‘This action must 
be dismissed for lack of jurisdiction over the subject 
matter as exclusive jurisdiction to review rulings in un- 
fair labor proceedings is vested in the Court of Appeals. 
29 U.S.C. 160(f)’, is erroneous. The petition alleged juris- 
diction in the court below under its general equity powers 
and by virtue of 28 U.S.C., Section 1337 (J.A. 2, par. 4). 
Jurisdiction was also founded upon Section 10(a) of the 
Administrative Procedure Act (5 U.S.C., Sec. 1009(a)). 
The jurisdiction of this Court is invoked under 28 US.C., 
Sections 1291 and 1292. 
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Il. STATEMENT OF THE CASE 
A. The Facts! 


Appellant, a Delaware corporation, is engaged at its 
plants in Connecticut and elsewhere in the manufacture and 
sale of aircraft engines, helicopters, aircraft accessories and 
parts, electronic devices and components thereof (J.A. 2, 
par. 3)? 


Intervenors (herein called the Unions), the charging 
parties in the proceedings before the Board, for years had 
been recognized as the collective bargaining representatives 
of about 21,000 of the 35,000 workers employed by appel- 
lant at its four Pratt & Whitney and Hamilton Standard 
plants in Connecticut (ibid.). On about June 8, 1960, follow- 
ing an impasse in negotiations for new contracts, the 
Unions went on strike (J.A. 2-3, par. 5-6). During the 
strike, the Unions and their striking members engaged in 


1 The Findings of Fact, submitted by the Board and adopted by the court 
below (J.A. 101-104), are clearly erroneous in material respects as pointed 
out in appellant’s opposition to tho Board’s proposed findings and in 
appellant’s counter-findings (J.A. 105-114). In addition, the findings are 
incomplete. Tho most significant of these crroncous findings appear in 
Findings 2 and 3 (J.A, 102-103). In Finding 2 (line 8), it is stated that 
‘The Board ruled’? what is set forth in the following clauses (a) through 
(e), implying thereby that the Board had, in fact, stated these reasons for 
its various decisions when, in fact, in most instances the Board had stated 
no reason whatsoever. Tho reasons sct forth in the findings, aro the reasons 
supplied by the Board’s counsel and adopted by the court below over appel- 
lant’s objections, not reasons stated by the Board for its challenged deci- 
sions. In Finding 3 (lines 4-6), it is erroncously stated that appellant sought 
<<to direct the Board in the manner and form in which it will in tho future 
overrule or modify the rulings of its Trial Examiner on interlocutory appeals’’. 
The gravamen of appellant’s action was that the Board repeatedly failed to 
state any reasons for its decisions overruling its trial examiner—not that 
appellant believed they should be decided in one ‘‘manner’’ rather than 
another, or that the decision should be in one “<form”? rather than another. 
For these reasons, appellant feels wholly justified in restating the facts as 
shown by the unchallengeable record. 


2Tho abbreviations ‘‘J.A. —’’ refer to the consecutively numbered pages 
of the Joint Appendix supplied to the Court pursuant to the Court’s order. 
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extensive violence and mass picketing at and in the vicinity 
of the plant gates.? The strike was terminated on about 
August 11, 1960, upon execution of new collective bargain- 
ing agreements and strike settlement agreements embodying 
terms for returning the strikers to work. 


The initial charges in the proceeding before the Board 
(Case Nos. 1-CA-3355 et al.) were filed by the Unions on 
November 21, 1960, and subsequently amended by them 
from time-to-time (J.A. 2, par. 5). During the 26-month 
precomplaint investigation of these charges, the General 
Counsel, through subpena, had access to appellant’s 
records (J.A. 3, par. 6). The original complaint of the 
General Counsel, issued on February 7, 1963, was predi- 
cated on the Unions’ 12th amended charge, which was 
further amended upon filing of the Unions’ 13th amended 
charge prior to the hearing which began on May 16, 1963 
(J.A. 3, par. 7). The complaint alleged that appellant had 
violated Sections S(a)(1), (3) and (5) of the National 
Labor Relations Act (29 U.S.C., Sec. 158(a)(1), (3) and 
(5); herein called the Act) by failing to re-employ, or prop- 
erly re-employ, about 3,500 named employees following the 
strike because of union activities, and by refusing since 
August 13, 1960, to bargain in certain respects (J.A. 3, par. 
6). The complaint recognized that the strike was caused 


3 Appellant promptly filed charges against the Unions with the Board under 
Section 8(b)(1)(A) (29 U.S.C., See. 158(b)(1)(A)) which section of the 
Act prohibits union restraint and coercion of employees. Predicated on these 
charges the Board, on June 15, 1960, petitioned the United States District 
Court for the District of Connecticut (sub nom. Alpert Vv. International Asso- 
ciation of Machinists et al., Civil No, 8380) for an injunction under Sec- 
tion 10(j) of the Act (29 U.S.C., See. 160(j)) against the Unions’ violence 
and mass picketing. On June 16, 1960, the Unions stipulated in the pro- 
eceding that they would not engage in ‘‘mass picketing, blocking of en- 
trances or roads * * * assaulting, stoning, clubbing’’ or ““rocking,, destroy- 
ing, or damaging or attempting to overturn, destroy or damage automobiles 
or other property’? or engage in other forms of ‘<violence’’? and coercion 
to ‘‘prevent or stop employees from going to wor »’, The strike violence 
is reforred to also in District Lodge #91, Lodge 1746, International Associa- 
tion of Machinists, 134 NLRB 1632, 1633. 
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by the Union’s economic demands (tbid.). Also the Board, 
on December 27, 1961, in District Lodge #91, Lodge 1746, 
International Association of Machinists, 1834 NLRB 1632, 
1633, expressly found that ‘‘on June 9, 1960, the employees 
engaged in an economic strike which lasted some 9 weeks’’. 


Lee J. Best, Esquire, an experienced trial examiner who 
had served in that capacity with the Board since about 1950, 
was designated as the trial examiner to conduct the hear- 
ing in the proceedings before the Board and has continued 
in such capacity at all times (J.A. 3, par. 8). 


During the 674 days between May 16, 1963, when the 
hearing commenced, and March 19, 1965, when the General 
Counsel rested his case, there were only 126 days or partial 
days of hearing (J.A. 3, par. 9). The hearing was pro- 
longed in large measure by the frequent recesses obtained 
by the General Counsel and the Unions for the purpose of 
appealing to the Board for review and reversal of rulings 
made by the trial examiner during the hearing (abid.). 


On January 16, 1964—eleven months after issuance of 
the original complaint and almost three and a half years 
after termination of the 1960 strike—the General Counsel, 
over appellant’s objections, was allowed by the trial exam- 
iner to amend the complaint to include therein, for the first 
time—in paragraph 29(a)—an allegation that appellant 
had violated Section 8(a) (5) of the Act ‘‘Since on or about 
September 11, 1953 and continuing to the inception and 
termination of the strike’? by “‘refusing to furnish to the 
Union information’’ ‘‘although [appellant] had such in- 
formation in its possession and concealed such possession 
and such information from the Union’? (J.A. 4, par. 10; 
17-19). Predicated on this amendment of paragraph 29(a), 
the General Counsel at the same time amended paragraph 
31 of the complaint to allege, for the first time, that the 
4960 ‘‘strike was caused and prolonged’”’ by appellant’s 
alleged refusal to furnish the “information”? referred to in 
amended paragraph 29(a) (ibid.). These amendments to 
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the complaint were allowed by the trial examiner on Jan- 
uary 16, 1964, over objections of appellant predicated in 
part on the prohibition in Section 10(b) of the Act (29 
U.S.C., Sec. 160(b) ; infra, p. 32) against the issuance of 
a complaint in respect to an alleged unfair labor practice 
occurring more than six months prior to the filing of the 
charge (ibid.). The initial charges in this matter were 
filed on November 21, 1960, and under this provision of the 
Act the General Counsel was barred from issuing a com- 
plaint on any alleged unfair labor practice occurring prior 
to May 21, 1960 (J.A. 4, par. 11). 


After January 16, 1964, when the General Counsel 
amended his complaint as aforesaid, substantially all of 
the remaining 95 days of hearing until the General Counsel 
rested his case on March 19, 1965, were spent by the General 
Counsel in litigating matters occurring between September 
11, 1953 and May 20, 1960, the period which is more than 
six months before the filing of the initial charges (J.A. 4.5, 


par. 12). 


On April 1, 1965, after the General Counsel rested, appel- 
lant moved, inter alia, to dismiss the amended paragraphs 
29(a) and 31 of the complaint (J.A. 5, par. 13). After 
briefs and extensive oral argument, the trial examiner, on 
July 2, 1965, dismissed the amended paragraph 29(a) (1) 
because of the prohibition in Section 10(b) of the Act 
against the issuance of a complaint in respect to unfair 
labor practices oceurring more than six months before the 
filing of the charge, and (2) because of ‘‘the failure [of the 
General Counsel] to make out a prima facie case’’; and 
dismissed amended paragraph 31 for these reasons and 
for the additional reason that, if as contended by the Gen- 
eral Counsel and the Unions, appellant concealed until 1963 
possession of the ‘‘information’’ allegedly possessed from 
September 1953 and not furnished the Unions, the alleged 
failure of appellant to furnish such information could not 
possibly have caused or prolonged the strike in 1960 (J.A. 
5-7, par. 14; 87-89). 
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The General Counsel and the Unions appealed the trial 
examiner’s dismissal (J.A. 7, par. 15; 20). By August 10, 
1965, all documents and papers in connection with the 
appeals had been filed with the Board (J.A. 20). Nonethe- 
less, the Board did not issue its decision on the appeal until 
October 29, 1965 (ébid.), over two and a half months later, 
and then, after two-and-a-half-months’ consideration, the 
Board failed to state in its decision any reason or basis for 
reversing the trial examiner’s dismissal of amended para- 
graphs 29(a) and 31 of the complaint (ibid.).* The Board, 
in doing so, denied appellant’s motion that the Board con- 
sider the appeals on an informed basis by requiring ‘‘the 
General Counsel to submit proposed findings of fact, previ- 
ously requested by the Trial Examiner, preliminary to the 
Board’s consideration of the General Counsel’s and the 
charging Unions’ appeals’’, without stating any reason or 
basis therefor either (ibid.). On November 24, 1965, the 
Board denied appellant’s request for reconsideration, again 
without any attempt to supply a reason for tts reversal of 


the trial examiner (J.A. 8, par. 19-20). 


Prior to this flagrant disregard of the provisions of the 
Administrative Procedure Act (5 U.S.C., Sec. 1001 e¢ seq.; 
herein called the APA), the Board had— 


(a) On August 1, 1963, on appeal by the Unions, reversed 
a suggestion made by the trial examiner, on June 19, 1963, 
that the General Counsel and appellant avoid ‘‘as far as 
possible’? the presence in the hearing room of prospective 
witnesses ‘‘summoned’”’ by them to testify about ‘‘the same 
state of facts’? (J.A. 34-36), acquiesced in by the General 
Counsel and appellant, stating as ‘‘ground’”’ therefor 
merely ‘‘that the witnesses who are alleged in the complaint 


4Tho statement in the court’s findings (Finding 2; J.A. 102-103) that 
the ‘Board ruled * * * (e) that [appellant’s] motion to dismiss amendment 
to the complaint * * * should be denied’’ is inaccurate, The Board, instead, 
‘éroversed’? the trial examiner without stating any reason for doing so 
(J.A. 20). 
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to have been discriminatorily discharged have the right 
to be present at the hearing’’ without giving any reason 
why it thought the limited suggestion of the trial examiner 
interfered with this right (J.A. 37).° 


(b) On September 27, 1963, pursuant to appeals from the 
General Counsel and the Unions, the Board, without stat- 
ing any reason, (1) reversed the trial examiner’s ruling of 
August 23, 1963 (J.A. 43-44), that appellant properly could 
cross-examine a 1960 strike ‘‘picket captain’’ regarding the 
strike violence, and (2) struck appellant’s first and second 
amended answers, filed without objection, which alleged 
that the 1960 strike was caused and prolonged by the 
Unions’ refusal to bargain in good faith and the strike 
violence, and that because of the violence participation in 
the strike not only was unprotected by the Act but also 
was prohibited thereby (J.A. 45).™ 


(c) On October 16, 1963, on appeal of the General Counsel 


filed the same day, the Board reversed a ruling of the 
trial examiner, made 15 days before on October 1, 1963, 
denying a 30-day recess to the General Counsel for the 
asserted purpose of investigating a 14th amended charge 


——d 


5 Tho findings of fact submitted by the Board and adopted by the court 
below (Finding 2, clause (2); J.A. 102) similarly obscured appellant’s com- 
plaint herein, namely, that the Board failed to state the reason why the 
limited suggestion of the trial examiner violated the principle stated by the 
Board and how the latter had any application to the trial examiner’s limited 
suggestion, 


Sa Tho findings submitted by the Board and adopted by the court below 
(Finding 2; J.A, 102), as to this, astonishingly state that the ‘‘Board ruled 
**  (b) that [appellant] could not engago in unlimited cross-cxamination 
of all strikers concerning alleged picket line misconduct, as [appellant] had 
not made the affirmative defense that it refused to reinstate said strikers 
because of their alleged misconduct; * * * (d) that [appellant’s] amended 
answer should bo stricken insofar as it alleged that strikers had engaged 
in misconduct sinco [appellant] did not make the affirmative defense that 
it refused to reinstate those strikers because of alleged misconduct.’? How 
could the Board’s counsel, or the court below, or your aggrioved, appellant, 
possibly know what tho ‘‘Board ruled’’—it never stated the reasons for 
overruling the trial examiner in respect to these matters. 
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filed the day before by the Unions, regarding appellant’s 
alleged refusal to bargain in good faith and the 1960 strike, 
and granting instead a recess until October 17, 1963, for 
this purpose (J.A. 10-11, par. 21(c) ; 46-52). In reversing 
the trial examiner and granting the full 30-day recess, the 
Board denied appellant an opportunity to be heard and 
overruled the trial examiner without stating a reason why 
the General Counsel was entitled to the additional two- 
week recess (Pet., par. 21(c)).° 


(a) After the General Counsel, on January 16, 1964, over 
appellant’s objection, was permitted by the trial examiner 
to amend his complaint to allege for the first time that ap- 
pellant had refused to bargain in good faith since 1953 
and that the 1960 strike was caused and prolonged by this 
refusal (supra, p. 5), appellant was permitted by the 
trial examiner, on February 11, 1964, over the objections 
of the General Counsel and the Unions, to file its third 
amended answer to the amended complaint which answer, 


inter alia, in paragraph 8 denied that the 1960 strike was 
caused or prolonged by appellant’s actions as alleged in 
amended paragraph 31 of the complaint and asserted, 
instead, that the 1960 strike was caused and prolonged by 
the Unions’ refusal to bargain in good faith and their strike 


6The assertion of the Board, repeated in Finding 2 (c) (J.A. 102), that 
tho General Counsel was entitled to a 30-day recess to investigate the 14th 
amended charge simply because he requested it is fallacious. The mandate 
of Section 6(a2) of the APA (5 U.S.C., See. 1005(a)) directs that procecdings 
before administrative agencies be concluded with ‘‘reasonablo dispatch’’. 
The Gencral Counsel had investigated the charges in this matter for over two 
years before issuance of the complaint, during the latter part of which period 
he had full access to appellant’s records; over six months more had elapsed 
since issuance of the General Counsel’s complaint; there is no provision in 
the Act or tho Board’s Rules and Regulations entitling the General Counsel, 
during a hearing, to a recess of any length (the trial examiner granted 16 
days) to investigate amended charges filed during the course of that hearing; 
the amended charges related exclusively to the same subjects which had been 
under investigation for almost three years; and there was no reason why the 
General Counsel could not have conducted any supplemental investigation re- 
quired through some of the sevoral hundreds of other attorneys and investi- 
gators on his staff. 
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violence, which latter made participation in the strike both 
unprotected and unlawful (J.A. 11-12, par. 21(d)). On 
May 24, 1964, on appeals by the General Counsel and the 
Unions, the Board, without stating any reason therefor, 
reversed the Trial Examiner and struck paragraph 8 of 
petitioner’s third amended answer with minor exception 
(ibid.; J.A. 64).™ 


After the General Counsel rested his case on March 9, 
1965, the hearing in this matter was in recess until April 12, 
1966—first pending disposition of the motions to the trial 
examiner and the appeals from his rulings thereon to the 
Board, and thereafter because of the parties’ desire to 
attempt a negotiated settlement of the matters involved 
in that litigation. Upon termination of these negotiations, 
the trial examiner scheduled resumption of the hearing for 
April 12, 1966, and it is currently being held. 


B. Proceedings in the Court Below 


Appellant filed its petition (J.A. 1-25) in the court below 
on December 3, 1965, and its motion for preliminary injunc- 
tion (J.A. 26-27) on about December 8, 1965. Pursuant to 
consent, filing of the Board’s response was postponed to 
March 21, 1966, because of the aforesaid settlement efforts 
(supra). On about March 21, 1966, the Board filed its 
motion to dismiss or, in the alternative, for summary 
judgment (J.A. 28). Oral argument on appellant’s motion 


6aIn respect to this, the findings erroncously assert (Finding 2; J.A. 
102) that the ‘‘Board ruled * * * (d) that [appellant’s] amended answer 
should bo stricken insofar as it alleged that strikers had engaged in mis- 
conduct since [appellant] did not make the affirmative defense that it refused 
to reinstate those strikers because of alleged misconduct’’, thereby implying 
that the Board stated this reason in its reversal of the trial examiner. The 
plain fact is that the Board gave no reason whatsoever, for its reversal (J.A. 
11-12, par. 21(d); 65). This explanation was supplied by the Board’s 
counsel through their proposed findings and adopted by the court below over 
appellant’s objections. It cannot substitute for the statement of rcasons 
required from the Board in its decision. 
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for a preliminary injunction and on the Board’s counter- 
motion was heard on March 29, 1966. 


On March 29, 1966, a few minutes before the argument 
was scheduled to be heard, the Unions for the first time 
served appellant with certain papers, including a motion 
to intervene. Appellant and the Board interposed no 
objection to the Unions’ intervention and they, through 
counsel, participated in the oral argument on the motions 
of appellant and the Board (see J.A. 100). 


On March 31, 1966, the court below issued its order 
(J.A. 100) in which it reaffirmed allowance of the Unions’ 
intervention, and— 


<“‘Qrperep that Defendant’s motion to dismiss is con- 
sidered a motion for summary judgment and that said 
motion for summary judgment be, and the same is 
hereby granted; and it further 

“‘Orperep that Plaintiff’s motion for preliminary in- 
junction be, and the same is hereby denied.’’ 


On the following day, April 1, 1966, appellant filed its 
notice of appeal. On the same day, appellant submitted 
to the court below an order for forthwith transmittal of the 
original record to this Court. In the meantime, the Board 
had orally indicated its desire to submit proposed findings 
of fact and conclusions of law and the court withheld 
signing the forthwith transmittal order. The Board 
promptly submitted proposed findings of fact, conclusions 
of law, and order. Appellant equally promptly filed objec- 
tions to the Board’s proposals (J.A. 105-108) and sub- 
mitted its counter-findings (J.A. 109-114). 


On April 25, 1966, the court below entered the findings of 
fact submitted by the Board (J.A. 101-104) which, as 
pointed out above, are clearly erroneous in material re- 
spects. It also entered conclusions of law in which it con- 
eluded (1) that appellant’s petition ‘‘must be dismissed 
for lack of jurisdiction” and that exclusive jurisdiction in a 
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matter like this is vested in the courts of appeals, (2) that 
Leedom v. Kyne, 358 U.S. 184 is inapplicable, and (3) that 
ultimate review proceedings under Sections 10(e) and (£) 
of the Act would ‘‘afford [appellant] a meaningful rem- 
edy’’ (J.A. 104). Predicated on the foregoing, the court 
reaffirmed its denial of appellant’s motion for a preliminary 
injunction and granting of the Board’s motion for summary 
judgment (ibid.). As will be shown hereinafter, these con- 
clusions also are erroneous. 


Ill. STATEMENT OF POINTS 


1, Section 8(b) of the Administrative Procedure Act re- 
quires the Board in its decisions on special appeals to in- 
clude in the decision a ‘‘statement of * * * reasons or basis 
therefor.’? This requirement applies to ‘‘All decisions’’; 
there is no exemption in respect to decisions on special 
appeals. 


9. The district court, under 28 U.S.C., Section 1337 and 


its general equity powers, and under Section 10 of the Ad- 
ministrative Procedure Act, is empowered to assert juris- 
diction in this matter. Absent such authority in the courts, 
rights under the Administrative Procedure Act would be 
hollow and empty. The cases recognize the existence of this 
authority in the courts. 


3. Review of the Board’s disregard of the requirements 
of Section 8(b) of the Administrative Procedure Act, years 
later under the provisions of Section 10(e) or (f) of the 
National Labor Relations Act, would provide no meaning- 
ful relief to appellant. The harm to appellant resulting 
from the Board’s flouting of these provisions is current and 
may not be corrected years later. It is now that appellant 
must take action under these decisions of the Board, and 
without the guidance of the reasons of the Board for its 
decisions appellant will be at a tremendous disadvantage 
in putting in its defense. Nothing later, years after it has 
put in its defense, will ever compensate appellant for the 
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absence of the guidance now to which it is entitled under 
the Administrative Procedure Act by decisions of the Board 
stating therein its reasons for its actions. 


Iv. SUMMARY OF ARGUMENT 


1. This is not a suit to review a decision of the Board 
within the sense and purpose of Sections 10(e) and (f) of 
the National Labor Relations Act (infra, pp. 33-34). Rather, 
it simply is a suit to require the Board, in its proceedings, 
to adhere to the provisions of the Administrative Procedure 
Act directing that administrative agencies state in their 
decisions issued during their proceedings the reasons for 
their decisions and conclude such proceedings with reason- 
able dispatch. 


2. The courts have recognized that they have original 
jurisdiction to compel adherence to the requirements of 
the Administrative Procedure Act. Most notable is the 
decision of the Fourth Circuit in Deering Milliken, Inc. v. 
Johnston, 295 F.2d 856. This decision was cited by this 
Court with approval in Brandenfels v. Bay, 114 U.S. App. 
D.C. 374, 316 F.2d 375, cert. denied 375 U.S. 824. The au- 
thority of this decision has never been questioned. Spe- 
cifically, the authority of the courts to require administra- 
tive agencies, ‘‘whatever the ultimate scope of judicial re- 
view might be’’, currently ‘‘to respect the requirements, 
the letter and the spirit of the Administrative Procedure 
Act’? directing that agencies state the reasons for their 
decisions and actions is clear. Amarillo-Borger Express 
v. U. S., 188 F. Supp. 411 (N.D. Tex., three-judge court). 


3. Appellant is entitled currently to know the reasons for 
the various decisions of the Board reversing decisions and 
rulings of the trial examiner on special appeal. This is 
clear from the legislative history of the Administrative 
Procedure Act. Sen. Rep. No. 752, 79th Cong., 1st Sess. 


4. Review of these decisions of the Board, issued without 
compliance with the mandates of the Administrative Pro- 
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cedure Act, perhaps years later under the provisions of 
Sections 10(e) and (f) of the National Labor Relations Act 
(infra, pp. 33-34) will provide no meaningful relief to ap- 
pellant. The harm will have been done and may never be 
corrected. The issue here is not whether appellant should 
suffer the consequences of litigation in an organized society 
but, rather, whether the Board should be required to adhere 
to the rules for such litigation established by Congress. 
Deering Milliken, Inc. v. J ohnston, supra. 


5. Section 8(b) of the Administrative Procedure Act re- 
quires the agency itself, and in its decision, to state the 
reasons for its action. Neither the Board’s counsel, nor 
the court below, could by conjecture or supposition supply 
the reasons omitted by the Board. Amarillo-Borger Ex- 
press v. U. S., supra. 


Vv. ARGUMENT 
A. The Court Below Had Jurisdiction To Entertain This Suit 


The court below erred in holding that it lacked jurisdic- 
tion to entertain this action. 


This was not a suit to enjoin a proceeding before the 
Board. Nor was it an action to ‘review’ a decision of the 
Board prior to the conclusion of the administrative pro- 
ceedings. Nor was it a suit to compel the Board to decide 
a matter in a particular manner. Rather, the limited pur- 
pose of this suit was to prohibit Board violations of the 
Administrative Procedure Act (5 US.C., Sec. 1001 et seq.; 
herein called the APA), by compelling the Board to act 
where it had unlawfully withheld action and thereby had 
unlawfully failed to proceed with reasonable dispatch to 
conclude the matter before it. 


Specifically, appellant sought in this suit to compel the 
Board to state in its decisions on appeal the reasons for its 
decisions—not to decide the appeals in any particular way— 
in the interest of a conclusion of the matter before the 
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Board with reasonable dispatch, both as required by the 
APA. 


Section 6(a) of the APA (5 U-S.C., Sec. 1005(a)), in per- 
tinent part, provides that— 


‘‘(a) * * * Every agency shall proceed with reason- 
able dispatch to conclude any matter presented to it 
except that due regard shall be had for the convenience 


and necessity of the parties or their representatives. 
oo @ 99 


Section 8(b) of the APA (5 U.S.C., Sec. 1007(b)) pro- 
vides that— 


“(b) Prior to each recommended, initial, or tenta- 
tive decision, or decision upon agency review of the 
decision of subordinate officers the parties shall be af- 
forded a reasonable opportunity to submit for the con- 
sideration of the officers participating in such decisions 
(1) proposed findings and conclusions, or (2) excep- 
tions to the decisions or recommended decisions of sub- 
ordinate officers or to tentative agency decisions, and 
(3) supporting reasons for such exceptions or pro- 
posed findings or conclusions. The record shall show 
the ruling upon each such finding, conclusion, or ex- 
ception presented. All decisions (including initial, rec- 
ommended, or tentative decisions) shall become part of 
the record and include a statement of (1) findings and 
conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion 
presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof.’ 


Section 10 of the APA (5 U.S.C., Sec. 1009) provides, in 
full, that— 


“‘See. 10. Judicial review of agency action 


Except so far as (1) statutes preclude judicial re- 
view or (2) agency action is by law committed to agency 
discretion. 


Rights of review 


‘‘(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
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by such action within the meaning of any relevant stat- 
ute, shall be entitled to judicial review thereof. 


Form and venue of proceedings 


‘‘(b) The form of proceeding for judicial review 
shall be any special statutory review proceedings rele- 
vant to the subject matter in any court specified by 
statute or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for 
declaratory judgments or writs of prohibitory or man- 
datory injunction or habeas corpus) in any court of 
competent jurisdiction. Agency action shall be subject 
to judicial review in civil or criminal proceedings for 
judicial enforcement except to the extent that prior, 
adequate, and exclusive opportunity for such review is 
provided by law. 


Acts reviewable 


‘‘(¢) Every agency action made reviewable by stat- 
ute and every final agency action for which there is no 
other adequate remedy in any court shall be subject to 
judicial review. Any preliminary, procedural, or inter- 
mediate agency action or ruling not directly reviewable 
shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required 
by statute, agency action otherwise final shall be final 
for the purposes of this subsection whether or not there 
has been presented or determined any application for a 
declaratory order, for any form of reconsideration, or 
(unless the agency otherwise requires by rule and pro- 
vides that the action meanwhile shall be inoperative) 
for an appeal to superior agency authority. 


Relief pending review 


“*(d) Pending judicial review any agency is author- 
ized, where it finds that justice so requires, to postpone 
the effective date of any action taken by it. Upon such 
conditions as may be required and to the extent neces- 
sary to prevent irreparable injury, every reviewing 
court (including every court to which a case may be 
taken on appeal from or upon application for certiorari 
or other writ to a reviewing court) is authorized to 
issue all necessary and appropriate process to post- 
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pone the effective date of any agency action or to pre- 


serve status or rights pending conclusion of the review 
proceedings. 


Scope of review 


“*(e) So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably de- 
layed; and (B) hold unlawful and set aside agency ac- 
tion, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu- 
tional right, power, privilege, or immunity; (3) in ex- 
cess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of 
procedure required by law; (5) unsupported by sub- 
stantial evidence in any case subject to the require- 
ments of sections 1006 and 1007 of this title or other- 
wise reviewed on the record of an agency hearing pro- 
vided by statute; or (6) unwarranted by the facts to 
the extent that the facts are subject to trial de novo by 
the reviewing court. In making the foregoing deter- 
minations the court shall review the whole record or 
such portions thereof as may be cited by any party, and 
due account shall be taken of the rule of prejudicial 
error. 


The Board contended, however, that rigkts under these 
proivsions of the APA are meaningless, in the sense that an 
administrative agency is privileged wilfully to disregard 
them until the conclusion of the administrative proceedings 
and if, by then, the rights have been extinguished there is 
no relief available to the injured party. 


Appellant does not believe that Congress in enacting the 
APA in 1946 passed suc. a meaningless Act. Nor do any 
of the cases cited below by the Board, or seen by appellant, 
so hold. 
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To the contrary, the Fourth Circuit, in Deering Milliken, 
Inc. v. Johnston, 295 F.2d 856—eited by this Court with ap- 
proval in Brandenfels v. Bay, 114 U.S. App. D.C. 374, 379; 
316 F.2d 375, 379 (C.A.D.C.) ; cert. denied 375 U.S. 824— 
under Section 10 of the APA granted more drastic relief 
against Board action in violation of the APA than is sought 
here. There the court enjoined a further hearing before a 
trial examiner of the Board in respect to matters that had 
been subject to two prior hearings. Here appellant is not 
seeking to enjoin the hearing before the Board; it seeks 
only an order directing the Board to state its reasons for 
its decisions on appeal in accordance with the mandate of 
Section 8(b) of the APA (supra, p. 15), and in fulfillment 
of its obligation under Section 6(a) of the APA (supra, p. 
15) to conclude this matter ‘‘with reasonable dispatch’’. 


The Fourth Cireuit’s decision in Deering Milliken so com- 
pletely answers all of the arguments advanced below by the 
Board that its quotation at length is warranted. Quoting 


from pp. 865-866 thereof [footnotes omitted] : 


“For enforcement of the plaintiff’s right under § 6 
of the Administrative Procedure Act, a proceeding un- 
der § 10(f) of the National Labor Relations Act is at 
least as inappropriate as it was to the protection of the 
rights of the professional employees in Leedom v. 
Kyne. Here, as there, this is not an action to ‘review’ 
a decision of the Board made in the exercise of its jur- 
isdiction. It is, instead, an action to prohibit Board 
violation of a prohibition of the Administrative Pro- 
cedure Act. 


“The Board next contends that under the Adminis- 
trative Procedure Act, interlocutory and procedural 
acts of the Board are not subject to review, except in 
connection with the review of a board order determin- 
ing the rights of the parties. Indeed, § 10(c) of that 
‘Act does make reviewable ‘every final agency action 
for which there is no other adequate remedy in any 
court * **.’ That Section further provides that pre- 
liminary, procedural or intermediate agency action, not 


19 


directly reviewable, may be reviewed in cornection 
with the review of a final order. 


‘‘The ‘final agency action’ made reviewable under 
$ 10(c) of the Administrative Procedure Act need not 
necessarily be read as synonymous with ‘a final order 
of the Board granting or denying in whole or in part 
the relief sought * * * ’ made reviewable under § 10(f) 
of the National Labor Relations Act. ‘ ‘‘Finality”’ is 
not * * * a principle inflexibly applied.’ Delay, so 
long as it continues and so long as there is any vestige 
of a right which will suffer further impairment by an 
extension of the delay, may not be final in the usual 
sense of that word, but when it amounts to a violation 
of § 6(a) of the Administrative Procedure Act and to 
a legal wrong within the meaning of § 10(a) of that 
Act, it is final action within the meaning of § 10(c). 


‘“‘The Committees on the Judiciary of both the House 
and the Senate included in their reports a statement 
that ‘‘ ‘final’ action includes any effective agency ac- 
tion for which there is no other adequate remedy in 
any court.’’ It is true that no such definition of ‘final 
action’ was included in the Act, itself, but the provi- 
sion of § 10(e) authorizing the courts to compel agency 
action unreasonably delayed, makes it plain that the 
word was used in that sense in § 10(c). If there were 
no right of review until the agency finally terminated 
the proceeding before it, a court could never take the 
action authorized in § 10(e). We thus construe ‘final 
action’ as used in § 10(c) of the Administrative Pro- 
cedure Act, in the light of the provisions of §§ 10(a) 
and 10(e), to mean what the Committees said it meant. 
When a party suffers a legal wrong from continuing 
agency delay and, as here, there is no other adequate 
administrative or judicial remedy, the delay is final 
agency action for which § 10 of the Administrative 
Procedure Act does provide an effective remedy. 


‘“‘Though the Board relies heavily on Myers v. Beth- 
lehem Shipbuilding Corp., 303 U.S. 41, 58 S.Ct. 459, 
82 L.Ed. 638, and frames much of its argument in terms 
of the exhaustion of remedies doctrine, there is no such 
problem here. It is well established, of course, that 
available administrative remedies must generally be 
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exhausted before resort to the courts. When the Con- 
gress has created an administrative tribunal and has 
provided that certain issues should be initially triable 
in proceedings conducted before that tribunal, a party 
to such a proceeding has no right to ignore it and have 
the issue tried initially in a district court. Myers v. 
Bethlehem Shipbuilding Corp. is a typical application 
of the doctrine. 


‘Here, however, there is no available administrative 
remedy. If hearings are held before a trial examiner 
pursuant to the second remand order, the plaintiff will 
have no right to attack there the propriety of the 
Board’s action in again remanding the ease. Nor will 
it there have any effective right to assert its contention 
that the second remand order and the holding of ex- 
tended additional hearings pursuant to it constitute a 
present denial of its rights under § 6 of the Administra- 
tive Procedure Act. Indeed, the Board does not here 
contend that there is any administrative remedy avail- 
able to the plaintiff for the protection of the right as- 
serted. It contends only that the right may be ulti- 
mately asserted, after the delay is done, in a review 
proceeding under §§ 10(e) or (f) of the National Labor 
Relations Act. Those are judicial remedies which we 
have already found inadequate for the protection of 
the asserted right, and for that reason, their existence 
does not foreclose invocation of the general jurisdic- 
tion of the district court. 


“We conclude, therefore, that the District Court had 
jurisdiction of this controversy and that the plaintiff 
was not precluded from turning to that court for the 
protection of its right, since there was no available ad- 
ministrative remedy to make applicable the principle 
requiring prior exhaustion of such remedies.”’ 


This decision, cited with approval by this Court (supra, 
p. 18), has never been questioned. The Seventh Circuit 
in Chicago Automobile Trade Association v. Madden, 338 
F.2d 766, expressly distinguishes Deering Milliken (at pp. 
769-770), as does the Third Circuit in Local 542, Interna- 
tional Union of Operating Engineers v. N.L.R.B., 328 F.2d 
850, at p. 854. 
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Laying the yardstick of Deering Milliken against the in- 
stant case, here, as there, an action to ‘‘review’’ a decision 
of the Board is not involved; here, as there, the action 
is to prohibit Board violation of a prohibition of the APA; 
here, as there, the Board’s action, here also in violation of 
Section 8(b) of the APA, will result in continued delay 
in violation of Section 6(a) of the APA, is a legal wrong 
under Section 10(a) of the APA, and is final action within 
the meaning of Section 10(c) of the APA; here, as there, 
Section 10(e) of the APA authorizes the courts to compel 
agency action either ‘‘unlawfully withheld or unreasonably 
delayed’’; here, as there, the Board’s action results in a 
legal wrong under the APA for which there is no other 
adequate administrative or judicial remedy; here, as there, 
no other administrative remedy exists—appellant has 
exhausted its administrative rights by moving for recon- 
sideration of the Board’s reversal of the trial examiner’s 
dismissal of amended paragraphs 29(a) and 31 and the 
motion was denied, again without the Board stating any 
reason for its reversal of the trial examiner; here, as there, 
if hearings are conducted pursuant to the Board’s reversal 
order, appellant will have no right to attack the propriety 
of the Board’s order reversing the trial examiner;’ here, 
as there, appellant will have no effective right before the 
Board to assert its contention that the Board’s decision 
of October 29, 1965, violated Section 8(b) of the APA— 
the Board has already decided differently;* here, as there, 


7 The harm here is that the Board has reversed the trial examiner’s dis- 
missal, predicated on several grounds, of large segments of the General Coun- 
sel’s complaint, without, as required by the APA, stating the reasons for 
doing so, As a consequence, appellant is without the guidelines required by 
the APA, After the hearing is completed, the omission can never be 
corrected. 


8 The Board was well aware of appellant’s position in respect to its appeal 
orders reversing the trial examiner from the prior injunction suit filed by 
appellant in respect to this proceeding in October 1963 in the court below, 
and knowingly has continued to disregard it. 
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the Board did not contend that appellant has any other 
administrative remedy for the protection of the right as- 
serted, it contends only, as did the court below (in its conclu- 
sions of law), that the empty right may be ultimately as- 
serted, after the harm has been done, in a review proceed- 
ing under Section 10(e) or (f) of the National Labor Re- 
lations Act (infra, pp. 33-34) ; here, as there, those review 
procedures are inadequate for the protection of the as- 
serted right. 


The Fifth Cireuit, in Atlantic & Gulf Stevedores, Inc. v. 
Donovan, 274 F.2d 794, also has held that the courts may 
review ‘‘inaction’’ and ‘‘compel agency action unlawfully 
withheld or unreasonably delayed’? by a ‘‘mandatory in- 
junction’’. Quoting from p. 802 thereof: 


«* * * The APA provides categorically that ‘every 
agency shall proceed with reasonable dispatch to con- 
clude any matter presented to it * * *.? Apparently 
in recognition that a failure or refusal to hear and 
decide could be as destructive as bad deciding,* Con- 
eress provides in $10(e) that Courts may review the 
inaction of an agency and specifically ‘compel agency 
action unlawfully withheld or unreasonably delayed.” 
An enforcement may be by a mandatory injunction. 


31 The valuable volume, Senate Document No. 248, 79 Cong., 2d 
Sess., 1946. ‘Legislative History of the Administrative Procedure Act’ 
at page 264 points out that §6(a) of the APA, 5 US.C.A. § 1005(a), 
note 30, supra, was enacted to make certain that ‘no agency shall, in 
effect, deny relief or fail to conclude a case by mere inaction, or proceed 
in dilatory fashion to the injury of the persons concerned.’ 


«6325 U.S.C.A. §1009(e) (A). 


<¢To meet the criticism that §10(e) of the APA, 5 U.S.C.A. § 1009(e), 
would unduly extend the scope of review by authorizing courts to specify 
administrative action to be taken, Congress used language to make clear 
that ‘the provision means that the court may compel the agency to 
act where it hag ‘‘unlawfully withheld’? action, rather than to direct 
action and state what it will be in detail. The court may require agencies 
to act, but may not under this provision tell them how to act in matters 
of administrative diseretion.’ Sen. Doc. No. 248, note 31 supra, at 40."" 


23 


In the instant action, appellant merely seeks an order 
requiring the Board to act by stating the reasons for its 
decisions, as required by Section 8(b) of the APA, not 
to direct action and state what it will be. 


The specific cireumstances here involved have been pre- 
sented to a court only once before to appellant’s knowledge 
(none of the cases cited by the Board below presented a 
similar set of circumstances). In that case, Amarillo- 
Borger Express v. U. S., 138 F. Supp. 411 (N.D. Tex.), 352 
U.S. 817 probable jurisdiction noted, 352 U.S. 1028 dis- 
missed as moot, a three-judge court held that the Interstate 
Commerce Commission improperly vacated and overruled a 
prior rate suspension order on the stated ground of ‘“‘good 
cause appearing’’ since such stated reason did not satisfy 
the requirements of Section 8(b) of the APA, and enjoined 
the effectiveness of the order vacating the prior suspension 
order until modified by lawful action of the Commission. 
Quoting from pp. 419-420 thereof: 


‘“*Consequently, we are of the clear opinion that what- 
ever the ultimate scope of judicial review might be on a 
suspension matter, the Commission is obliged in all 
stages to respect the requirements, the letter and the 
spirit of the Administrative Procedure Act. Since both 
it and the general law concerning the sufficiency of Com- 
mission action require an adequate statement of the 
underlying reasons for the action, we think it evident 
that the order of vacation did not satisfy these require- 
ments. This order vacating the prior one is a part of, 
and must be read with, it. All that it says is that 
‘good cause appearing’ the prior action is rescinded. 
If it is read as though it were meant to be a repeal, a 
withdrawal, and rescission of the findings that the rates 
would (1) be unjust, (2) unreasonable, (3) in violation 
of the Act, (4) constitute unfair destructive competi- 
tion, and (5) contravene the National Transportation 
Policy, the record would yet be inadequate. We do 
not think the Commission can make serious findings of 
this nature and then, without more, announce that they 
no longer exist. The basic facts, the underlying rea- 
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sons for that action, would require, as a minimum, 
some discussion of the factors leading the Commission 
intelligently and as a matter of deliberative judgments 
in good faith to contrary conclusions. If, as may be 
suggested by the order of November 14, the Commis- 
sion felt that there was information contained in the 
petitions to vacate which justified or required the 
change in its conclusions, the Commission could easily 
have given sufficient elaboration of the file record to 
enable parties, counsel, and reviewing tribunals to 
determine whether this was the act of genuine judg- 
ment, deliberate discretion and reasonable decision, 
or whether it was hasty, ill-considered, precipitous 
action with no substantial basis for it.’’ 


Quoting from p. 421 thereof: 


“It follows, therefore, that the order of November 
14, 1955, vacating the suspension must be declared void, 
an injunction against its enforcement issued, and the 
proceedings remanded to the Commission for further 
and not inconsistent proceedings as though the order 
had never been made. To effectuate the holding herein, 
the injunction will forbid the use or application of 
tariff rates and schedules which became, or were al- 
lowed to become, effective by reasons of the vacation 
of the prior suspension order of September 23, 1955, 
until such time as the order of September 23, 1955, 
shall have been rescinded or modified by lawful action 
of the Commission.”’ 


The foregoing decision expressly rejects any argument 
that the Board’s failure to state its reason for its decision 
is cured by the contents of the papers filed by the General 
Counsel and the Unions in support of their appeals. In 
the terms of the court there, if the Board felt that there 
was ‘‘information contained’’ in the papers of the General 
Counsel or the Unions which ‘sjustified or required’’ re- 
versal of the trial examiner, the Board ‘‘could easily have 
given sufficient elaboration of the file record to enable the 
parties, counsel, and reviewing tribunals to determine”’ the 
basis of the decision. 
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B. Appellant Is Entitled To Relief Requested and Ultimate 
Review Procedures Under Sections 10(e) and (f) of the 
Act Provide No Meaningful Relief 


The harm to appellant from the Board’s past unlawful 
decisions and orders on appeal is real, substantial and irrep- 
arable. Appellant has just commenced putting in its de- 
fense to the General Counsel’s complaint and supporting 
evidence. By reason of the Board’s past decisions and 
orders reversing rulings of the trial examiner without 
stating a reason, and particularly the decision of October 
29, 1965, appellant is deprived of the right to know what 
to prepare and present in defense. For example, in respect 
to paragraphs 29(a) and 31 of the amended complaint, the 
trial examiner dismissed paragraph 29(a) not only because 
of the prohibition of Section 10(b) of the Act against the 
issuance of a complaint in respect to unfair labor practices 
occurring more than six months before the filing of the 
charge (infra, p. 32), but also ‘‘on account of the failure to 
make out a prima facie case”’ (J.A. 5-7, par. 14; 87), and 
dismissed paragraph 31 for these reasons and the additional 
reason that if the employees did not know of the claimed 
concealment of possession of information from September 
1953 until the filing of the 14th amended charge on Septem- 
ber 30, 1963, as the General Counsel and the Union con- 
tended, the failure to furnish such information could not 
possibly have caused or prolonged: the strike in 1960 (J.A. 
87-88). The failure of the Board to state the reason or 
reasons for its reversal of the trial examiner puts appellant 
in the position of not knowing what, if anything, was in the 
Board’s mind in reversing. The Board may have con- 
sidered and rejected all the reasons advanced by the trial 
examiner for the dismissal, including the absence of the 
establishment of a prima facie case. On the other hand, 
the Board could have reversed the trial examiner without 
having considered the merits of any of the reasons for 
dismissal advanced by the trial examiner. Without the 
Board’s reasons being stated, appellant is left in the im- 
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possible position of having to guess what the Board’s 
reversal of the trial examiner means. As a result, it will 
be forced to spend perhaps needless months—and prolong 
the hearing—in defending against matters that in the final 
analysis may be wholly irrelevant. This never can be ade- 
quately rectified by future review. 


As Congress stated in enacting the APA, ‘‘without a dis- 
closure of the basis for the exercise of, or failure to exercise, 
diseretion, the parties are unable to determine what other 
or additional facts they might offer by way of rehearing or 
reconsideration of decisions”. Sen. Rep. No. 752, 79th 
Cong., 1st Sess., Administrative Procedure Act Legislative 
History, Sen Doe. No. 248, 79th Cong., 2d Sess., p. 211. And 
this is the position in which appellant has been placed by 
the unlawful decisions of the Board in the instant matter. 


It is interesting, appellant submits, that, although deny- 
ing to appellant the reasons for its numerous decisions on 
special appeal, required by the APA, the Board asserted 
a right in the court below to findings of fact and con- 
clusions of law (reasons or basis) for the court’s decision 
on summary judgment, which expressly are not required 
under the Federal Rules of Civil Procedure, Rule 52(a), 
and that the court below acquiesced in the request. If the 
Board and the court below felt the need for such findings 
and conclusions for appeal purposes, how can the Board, 
or this Court, regard appellant’s need for such information 
regarding the reversal of decisions and rulings of the 
trial examiner supported by reasons, withheld in violation 
of the APA, any less commanding for trial purposes. 


Apart from this, appellant is entitled to be informed of 
the reasons for the Board’s decisions by the express re- 
quirements of Section 8(b) of the APA (5 U.S.C., See. 
1007(b)). A denial of a statutory right is deemed per se to 
result in injury and justify relief. Leedom v. Kyne, 101 
U.S. App. D.C. 398, 399, 249 F.2d 490, 491, aff’d 358 U.S. 
890; Deering Milliken, Inc. v. Johnston, 295 F.2d 856 (C.A. 


27 


4); Atlantic & Gulf Stevedores, Inc. v. Donovan, 274 F.2d 
794 (C.A. 5); Amarillo-Borger Express v. U. S., 138 F. 
Supp. 411 (N.D. Tex., three-judge court). 


Also, one of the grounds for the trial examiner’s dismissal 
of amended paragraphs 29(a) and 31 was predicated on the 
provision of Section 10(b) of the National Labor Relations 
Act (29 U.S.C., Sec. 160(b) ; infra, p. 32) which specifies— 


«cw * © That no complaint shall issue based upon any 
unfair labor practice occurring more than six months 
prior to the filing of the charge with the Board and 
the service of a copy thereof upon the person against 
whom such charge is made, unless the person aggrieved 
thereby was prevented from filing such charge by rea- 
son of service in the armed forces, in which event 
the six-month period shall be computed from the day 
of his discharge.’’ 


The Supreme Court, in Local Lodge No. 1424 v. N.L.R.B., 
362 U.S. 411, interpreted this provision as follows, at p. 
422— 


“<® * * we need not go beyond saying that a finding 
of violation which is inescapably grounded on events 
predating the limitations period is directly at odds 
with the purposes of the § 10(b) proviso. 


—and at p. 429— 


“c# * * As expositor of the national interest, Congress, 
in the judgment that a six-month limitations period 
did ‘not seem unreasonable,’ H.R. Rep. No. 245, 80th 
Cong., 1st Sess., p. 40, barred the Board from dealing 
with past conduct after that period had run, even at the 
expense of the vindication of statutory rights. ‘It 
is not necessary for us to justify the policy of Congress. 
It is enough that we find it in the statute. That policy 
cannot be defeated by the Board’s policy * * *’ ”’ 


The allegations in amended paragraphs 29(a) and 31 
of the complaint on their face clearly were in defiance of 
this statutory prohibition and, contrary to the conclusion 
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of the court below (supra, p. 12), under Leedom v. Kyne, 
358 U.S. 184, should be stricken. As the Court there 
stated, at p. 1S8— 


«c* * * This suit is not one to ‘review,’ in the sense 
of that term as used in the Act, a decision of the Board 
made within its jurisdiction. Rather it is one to strike 
down an order of the Board made in excess of its 
delegated powers and contrary to a specific prohibition 
in the Act. * * *” 


—and at p. 189 


«* * * Surely, in these circumstances, a Federal 
District Court has jurisdiction of an original suit to 
prevent deprivation of a right so given.’’ 


—and at p. 190 


«< * * * Tf the absence of jurisdiction of the federal 
courts meant a sacrifice or obliteration of a right which 
Congress had created, the inference would be strong 
that Congress intended the statutory provisions gov- 
erning the general jurisdiction of those courts to 
control. That was the purport of the decisions of this 
Court in Texas & New Orleans R. Co. v. Brotherhood of 
Railway & S. S. Clerks, 281 U.S. 348, 50 S.Ct. 427, 74 
L.Ed. 1034, and Virginian R. Co. v. System Federation 
No. 40, 300 U.S. 515, 57 S. Ct. 592, 81 L.Ed. 789. * * °”’ 


The General Counsel claimed a tolling of the six-month 
limitation by reason of an alleged concealment of informa- 
tion (J.A. 76-81), but the trial examiner rejected this con- 
tention (ibid.). The Board by reversing the trial examiner 
without stating its reasons has made it virtually impossible 
for appellant to exercise its rights under Leedom v. Kyne, 
and secure the assistance of the courts in striking down 
‘an order of the Board made in excess of its delegated 
powers and contrary to a specific prohibition in the Act’’. 


Below the Board argued that it is entitled to the ‘‘usual 
presumption of administrative regularity’. However, it 
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is clear that, if appellant is right, the Board has repeatedly, 
and wilfully, ignored its obligations under the APA and 
the only reasonable presumption is that it will continue to 
do so in the future unless restrained. 


C. The Board’s Counsel and the Court Below May Not Supply 
Reasons for Board Decisions Which the Board Improperly 
Failed Itself To State 


There are four clear instances cited above in which the 
Board issued decisions on appeals by the General Counsel 
and/or the Unions, reversing decisions and rulings of the 
trial examiner, without in any respect stating its reasons 
for the reversals. The last instance, and the one which 
resulted in this suit being filed, is the October 29, 1965, 
reversal of the trial examiner’s dismissal of the allegations 
of the amended complaint (supra, p. 7). The others are: 
the September 27, 1963, reversal of the trial examiner’s 
ruling that appellant could cross-examine a 1960 strike 
“‘nicket captain’? regarding the strike violence (supra, p. 
8) ; the September 27, 1963, reversal of the trial examiner’s 
receipt of appellant’s first and second amended answers 
(ibid.); and the May 24, 1964, reversal of the trial exam- 
iner’s receipt of appellant’s third amended answer (supra, 
p. 8). The other two instances cited above—the August 
1, 1963, reversal of the trial examiner’s limited suggestion 
to appellant and the General Counsel regarding witnesses 
“summoned”? by them to testify about ‘‘the same state of 
facts’? (supra, pp. 7-8) and the October 16, 1963, reversal of 
the trial examiner’s refusal to allow the General Counsel 
more than a 17-day recess to investigate the 14th amended 
charges (supra, pp. 8-9)—perhaps are not clear examples 
of the Board’s violation of the APA. This may be so 
because the Board did ostensibly state a reason for its 
action in each of those instances, albeit a fallacious one, 
appellant submits, under the circumstances involved. But 
there are the four clear instances of the Board’s flouting 
of the APA. 
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Counsel for the Board secured the entry of clearly er- 
roneous findings of fact by the court below, over appel- 
lant’s objections, which on their face indicate that the 
Board, in fact, had stated the reasons for reversing the trial 
examiner, or else had not reversed the trial examiner, in 
each of the four instances first mentioned above. However, 
as the actual decisions of the Board reversing the trial ex- 
aminer show beyond question, there was no stated reason 
for the reversal in a single one of the four mentioned deci- 
sions of the Board (see J.A. 20-21, 45, 12, 64-65). The rea- 
sons for the Board’s reversals, set forth in the findings, 
are merely the reasons supplied by Board counsel and 
adopted by the court below. 


But Section 8(b) of the APA requires the agency, here 
the Board, to state the reasons—and at the time of the 
decision. There is no room under the APA for an under- 
ling to second guess the Board in this respect, or for a court 
to conjecture as to reasons for the Board’s decisions. 


Amarillo-Borger Express v. U.S., supra, p. 24. 


The decision and publicized reasons must be such as a 
party may rely upon in shaping its future course of action 
(supra, p. 26). Belated and suppositious reasonings by @ 
briefing attorney, or findings entered by a court pursuant to 
his instigation, clearly do not satisfy this requirement. The 
agency, here the Board and its members, must speak in a 
binding manner which forecloses any future doubt as to 
the precise reason for the Board’s action. 


This further maneuver of the Board does, however, indi- 
cate Board recognition of the statutory deficiency of these 
decisions. Else, why this lack of candor in the findings sub- 
mitted to the court below. 
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VI. CONCLUSION 


For the foregoing reasons the findings of fact, conclu- 
sions of law, and order of the court below should be set 
aside and the matter remanded to the court below with 
directions to assert jurisdiction and to enter an order 
requiring the Board to withdraw its decision and order of 
October 29, 1965, and to enter a decision and order in com- 
pliance with the APA stating the reasons for its decision, 
and to refrain in the future from issuing decisions or 
orders in this matter, pursuant to appeal or otherwise, 
which do not state the reasons therefor as required by 
the APA. 


Respectfully submitted, 


JosepH C. WELLS 
1120 Tower Building 
Washington, D. C. 20005 
Attorney for Appellant 
Of Counsel: 


Remiy anp WELLS 
1120 Tower Building 
Washington, D. C. 20005 


Dated: May, 1966. 
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APPENDIX A 


Sec. 10. (b) Whenever it is charged that any person 
has engaged in or is engaging in any such unfair labor 
practice, the Board, or any agent or agency designated by 
the Board for such purposes, shall have power to issue and 
cause to be served upon such person a complaint stating 
the charges in that respect, and containing a notice of hear- 
ing before the Board or a member thereof, or before a 
designated agent or agency, at a place therein fixed, not 
less than five days after the serving of said complaint: 
Provided, That no complaint shall issue based upon any 
unfair labor practice occurring more than six months prior 
to the filing of the charge with the Board and the service 
of a copy thereof upon the person against whom such 
charge is made, unless the person aggrieved thereby was 
prevented from filing such charge by reason of service in 
the armed forces, in which event the six-month period shall 
be computed from the day of his discharge. Any such 
complaint may be amended by the member, agent, or agency 
conducting the hearing or the Board in its discretion at any 
time prior to the issuance of an order based thereon. The 
person so complained of shall have the right to file an 
answer to the original or amended complaint and to appear 
in person or otherwise and give testimony at the place and 
time fixed in the complaint. In the discretion of the mem- 
ber, agent, or agency conducting the hearing or the Board, 
any other person may be allowed to intervene in the said 
proceeding and to present testimony. Any such proceed- 
ing shall, so far as practicable, be conducted in accordance 
with the rules of evidence applicable in the district courts 
of the United States under the rules of civil procedure for 
the district courts of the United States, adopted by the 
Supreme Court of the United States pursuant to the Act 
of June 19, 1934 (U. S. C., title 28, sees. 723-B, 723-C). 
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(e) The Board shall have power to petition any court 
of appeals of the United States, or if all the courts of 
appeals to which application may be made are in vacation, 
any district court of the United States, within any circuit 
or district, respectively, wherein the unfair labor practice 
in question occurred or wherein such person resides or 
transacts business, for the enforcement of such order and 
for appropriate temporary relief or restraining order, and 
shall file in the court the record in the proceedings, as pro- 
vided in section 2112 of title 28, United States Code. Upon 
the filing of such petition, the court shall cause notice 
thereof to be served upon such person, and thereupon shall 
have jurisdiction of the proceeding and of the question 
determined therein, and shall have power to grant such 
temporary relief or restraining order as it deems just and 
proper, and to make and enter a decree enforcing, modi- 
fying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board. No objection that 
has not been urged before the Board, its member, agent, or 
agency, shall be considered by the court, unless the failure 
or neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the Board 
with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be 
conclusive. If either party shall apply to the court for 
leave to adduce additional evidence and shall show to the 
satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for the 
failure to adduce such evidence in the hearing before the 
Board, its member, agent, or agency, the court may order 
such additional evidence to be taken before the Board, its 
member, agent, or agency, and to be made a part of the 
record. The Board may modify its findings as to the facts, 
or make new findings, by reason of additional evidence so 
taken and filed, and it shall file such modified or new find- 
ings, which findings with respect to questions of fact if 
supported by substantial evidence on the record considered 
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as a whole shall be conclusive, and shall file its recommen- 
dations, if any, for the modification or setting aside of its 
original order. Upon the filing of the record with it the 
jurisdiction of the court shall be exclusive and its judg- 
yment and decree shall be final, except that the same shall be 
subject to review by the appropriate United States court 
of appeals if application was made to the district court 
as hereinabove provided, and by the Supreme Court of the 
United States upon writ of certiorari or certification as 
provided in section 1254 of title 28. 


(f) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any circuit court of 
appeals of the United States in the circuit wherein the 
unfair labor practice in question was alleged to have been 
engaged in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for the 
District of Columbia, by filing in such court a written peti- 
tion praying that the order of the Board be modified or set 
aside. A copy of such petition shall be forthwith trans- 
mitted by the clerk of the court to the Board, and there- 
upon the aggrieved party shall file in the court the record 
in the proceeding, certified by the Board, as provided in 
section 2112 of title 28, United States Code. Upon the filing 
of such petition, the court shall proceed in the same manner 
as in the case of an application by the Board under sub- 
section (e) of this section, and shall have the same juris- 
diction to grant to the Board such temporary relief or 
restraining order as it deems just and proper, and in like 
manner to make and enter a decree enforcing, modifying, 
and enforcing as so modified, or setting aside in whole or 
in part the order of the Board; the findings of the Board 
with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall in like 
manner be conclusive. 
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To avoid unnecessarily burdening the Court, intervenors omit 


everything they deem adequately covered in appellees' brief. 
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STATEMENT 
This action is another of appellant's gambits to obstruct, delay 

and defeat the administration of justice in labor relations. Appellant 
blocked investigation of its unfair labor practices by withholding informa- 
tion in its exclusive possession (NLRB v. United Aircraft Corp. , 200 
F.Supp. 48 (D. Conn.), aff'd per curiam, 300 F. 2d 442 (2 Cir.)), ham- 
pered discovery in the companion Section 301 proceeding (Local 743, 

IAM v. United Aircraft Corp., 220 F.Supp. 19, 20 (D. Conn. )), and 


filed retaliatory multi-million dollar state court damage suits against 


intervenors (International Ass'n of Machinists v. United Aircraft Corpora- 
1/ 
tion, 333 F. 2d 367 (2 Cir.), cert. denied, 379 U.S. 946). Nevertheless, 


proof has been adduced not only of appellant's massive retaliation against 
loyal strikers and other vicious unfair labor practices, but of its fraudu- 
lent concealment of this misconduct under layer upon layer of outright 
misrepresentation. 

On or about March 10, 1966, according to a new NLRB complaint 
issued on June 2, 1966, appellant illegally withdrew recognition and 
terminated intervenors’ contracts in reprisal against intervenors’ refusal 


to abandon the pending unfair labor practice cases. 


on 


1/ In NLRB Case No. 1-CA~-3355, the General Counsel alleges that 
appellant’s damage suits are unfair labor practices because "used as 
weapons of economic coercion" (Linn v. Plant Guard Workers, 383 U.S. 
53, 64) to defeat litigation of intervenors’ charges. Cf. United Mine 


Workers v. Gibbs, 16 L.ed. 218, 230-237. 
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From the inception of NLRB Case No. 1-CA -3355, appellant's 


tactics were materially aided and abetted by rulings of the Trial Examiner 


which consistently ignored the law and defied the Board. In their October 15, 
1963, Request for Special Permission to Appeal the ruling of the Trial 
Examiner denying adequate time for investigation of intervenors’ fraudu- 
lent concealment charge, counsel for the General Counsel quoted exten- 
sively from the transcript to show (p. 3), “that the Trial Examiner has 
little grasp of the issues contained in the Complaint, the law involving 
the rights of economic and unfair labor practice strikers, and Board pro- 
cedure concerning the investigation of charges. ni 

On November 24, 1964, following the Trial Examiner's expulsion 
of intervenors’ chief litigation counsel for fancied "individual" insult, 
intervenors moved for a mistrial on the ground that the Examiner had 
departed "from conventional and accepted standards of judicial behavior, as 
deprived the "parties of a trial" and brought “the Board and its processes 
into disrepute" by 


(1) intemperate disparagement of the General Counsel's 
and the charging party's theories and evidence; 


(2) illegal obstruction and interference with the investiga- 
tion, presentation and litigation of the General Counsel's and 
the charging party's case; 


(3) unrestrained displays of temper and personal animus 
against both chief litigation counsel for the General Counsel and 
for the charging party; 
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(4) inexcuseable unfamiliarity with the record, with 
the issues and with the litigation background of the case; 

(5) assumption of the role and functions of counsel for 
respondent in examination and cross examination of witnesses 
and in raising objections to evidence; and 

(6) inconsistent and incomprehensible rulings bewilder - 
ing counsel for all parties, and prolonging and making a 
shambles of the hearing." 

On November 27, 1964, the Board accepted intervenors’ appeal 
from the exclusion order. On December 1, 1964, the Trial Examiner 
vacated that order. Over intervenors’ immediate protest that acceptance 
of the appeal had divested the Trial Examiner of jurisdiction and that 
vacation of the order was designed to defeat adjudication of intervenors' 
motion for mistrial, the Board on December 2, 1964, permitted the 
Trial Examiner to proceed with the case. It denied the motion for mis- 
trial "without prejudice to [intervenors'] right to raise the matters sub- 
mitted in support thereof in any exceptions that subsequently may be filed 
to the Trial Examiner's decision." 

The General Counsel having rested on March 19, 1965, on July 2, 
1965, the Trial Examiner granted appellant's motion to dismiss the 
fraudulent concealment allegations of the complaint. On October 29, 1965, 
the Board reversed with leave to respondent to renew the motion "at the 
conclusion of the entire case." 


Appellant filed this action on December 7, 1965, to compel the 


Board to articulate and explicate its reasons for so reversing the Trial 
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Examiner before appellant must address itself to the fraudulent conceal- 


ment allegations. Intervenors were not notified and only accidentally 


learned of the motion for injunction below on the afternoon of March 28, 
1966, the day before the scheduled argument thereon. 

When the hearing before the Trial Examiner reopened on April 1, 
1966, appellant offered, and, over vigorous objection by the General 
Counsel and intervenors, the Trial Examiner ruled admissible, motion 
picture film depicting generally picketing at appellant's plant from the 
inception of the nine-week strike to its conclusion (Tr. 15, 628, 15-690- 
15, 691, 15, 697-15, 700, 15, 707-708, 15, 748-15, 771, 15, 773-15, 775, 
15, 815, 15, 841-15, 846, 15, 927-15, 929, 15, 932-15, 933, 15, 978-15, 979). 
The offer was made and accepted in blatant defiance of the Board's two 
prior rulings,dictated, as appellees demonstrate, by a wealth of case law, 
that evidence of strike misconduct by any other than the fifty’ strikers who 
were denied reinstatement ostensibly because of their individual miscon- 
duct is irrelevant and inadmissible. From that date to this the bulk of 
the hearing has been occupied with appellant's showing of these films, 


and the end is not in sight. 


STATEMENT OF POINTS 
1. The requirement of explication in Section 8(b) of the APA 
applies only to final decisions and not to interlocutory rulings on procedural 


matters. 
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2. The reason for the Board's reversal of the Trial Examiner's 
grant of the motion to dismiss is self-evident. 
3. There is no legal injury, for the sole effect of the ruling is 


to require appellant to litigate the fraudulent concealment charge. 


SUMMARY OF ARGUMENT 


The Section 8(b) requirement of explication does not apply to inter- 
locutory rulings on procedural matters, such as withholding of adjudication 
on a motion to dismiss until the close of the entire case. Whether such 
interlocutory rulings entail reversal of the Trial Examiner is immaterial, 
for litigants do not have legal interests judicially enforceable against the 
agency in procedural rulings of a Trial Examiner. 

The Board's ruling on its face bespeaks its conclusion that the 
Examiner's adjudication was untimely and his adoption of appellant's thesis 
at this stage flagrantly erroneous. 

In any event, legal injury is wholly lacking for the ruling does no 
more than require appellant to defend the fraudulent concealment charge. 
Contrary to appellant's assumption, it is not the office of a ruling on a 
motion to dismiss to advise movant of the content of the claim against it. 
Nor is a defendant legally entitled to agency evaluation of the merits of 


its defense before the close of the case. 
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ARGUMENT 

Appellant asserts a legal right to have the Board explicate "in a 
_binding manner * * * the precise reason" (Br. 30) for barring dismissal 
of the fraudulent concealment charge on motion prior to the close of the 
entire case. The critical underlying assumption is that the words "Tall 
decisions" in Section 8(b) of the APA (Br., Pp. 12, 15, 17) include inter - 
locutory rulings on procedural matters, as well as final adjudications. 
This is arid literalism run riot. 

Not one pertinent word of legislative history is cited, for the obvious 
reason that Congress did not so intend. The explication requirement of 
Section 8(b) deals only with "final decisions and determinations." APA 
Legislative History, 79th Cong. 2nd Sess., S. Document No.’ 248 (1946), 

p. 33. Nothing in the rationale of the provision, or in its genesis, requires 
or suggests its extension to interlocutory, procedural, rulings, for these 
are not, in general, immediately reviewable and explication is required 

only as an adjunct of judicial review. 2 Davis, Administrative Law Treatise, 


§ 16.12, pp. 476-484. 


Extension would divest quasi-judicial agencies of the historic power, 


essential to expeditious performance of the judicial function, of making 
interlocutory rulings without opinion on procedural matters. It would 
compel administrative agencies to dilate upon the obvious. It would 


foreclose summary correction of even the most flagrant procedural error. 
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It would proliferate opportunities for delay, further burdening and blunting 
the efficacy of the administrative process. And, it would, pro tanto, 
overrule the bar against interlocutory judicial review of and interference 
with the administrative process. 

That an interlocutory, procedural, ruling by the agency entails 
reversal of its Trial Examiner cannot diminish the agency's power or 
hamstring its exercise. Private litigants do not have legally protected 
interests, judicially enforceable against the agency itself, in an Examiner's 
interlocutory, procedural, rulings. To hold otherwise would transfer from 
the agency, where Congress placed it, to the Examiner, ultimate authority 
and responsibility over procedure. Cf. Oil, Chemical and Atomic Workers 
International Union, Local 4-243 v. NLRB, No. 19, 692, decided May 24, 
1966, slip op., p. 7. 

Appellant's fallacy is effectively exposed in the injury it claims. 
Appellant argues that reversal without opinion deprives it of “the guidelines 
required by the APA" (Br., P. 21, n. 7), of “the right to know what to pre- 
pare and present in defense" (Br., pp. 25-26). But it is not the office of 
a ruling on a motion to dismiss, Or an overruling, to advise the movant 
of the content of the charge. That is the function of the complaint, more 
definite statement and legal argument of the opposition. Nothing in the APA 


suggests that Congress intended to require quasi-judicial agencies to advise 


a defendant, before the close of a case, whether, or to what extent, any 


claims or defenses asserted have, or may have, merit. To require a 
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defendant to rest before adjudicating or evaluating its defense on the merits 
is not legal injury. It is, on the contrary, the customary course of judicial 
procedure. Kennedy v. Silas Mason Co., 334 U.S. 249, 256-257; 6 Moore's 
Federal Practice 56.02[1] (p. 2012); 56. 02[ 10] (pp. 2022-2023); 56. 15[ 1] 
(pp. 2103-2121); 56.16 (pp. 2166-2170). 

Appellant urges that pursuit of the normal course in this case was 
forbidden (Br., pp. 27-28), because the allegations dismissed by the 
Examiner “on their face clearly were in defiance of" the Section 10(b) 
limitation. But the fraudulent concealment exception is implicit in that 
limitation. Machinists Local v. Labor Board, 362 U.S. 411, 429, n. 19; 
Holmberg v. Armbrecht, 327 U. S. 392; Moviecolor Limited v. Eastman 
Kodak Co., 288 F.2d 80, 87(2 Cir.). And the allegations and proof were 
obviously sufficient to support its invocation. Ibid; see also, Dawson, 
Fraudulent Concealment and Statutes of Limitation, 31 Mich. L. Rev. 875, 


879, 883, 887-888, 916. The Board's ruling on its face bespeaks its con- 


clusion that the Examiner's adjudication was untimely and his adoption of 


appellant's thesis at this stage flagrantly erroneous. 

The single case on which appellant relies, Amarillo-Borger Express 
v. U. S., 138 F.Supp. 411 (N.D. Tex.) (Br., pp. 23-24), can give it no 
comfort, for the administrative order in that case was deemed within the 
scope of judicial competence because of its "devastating consequences" 
(at p. 420) on plaintiff's freight business and revenues, not because of its 


effect upon the course of litigation. The court explicitly distinguished that 


order, because of its "immediate and irreparable" business consequences, 
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from "routine, administrative interim action" (ibid.). The difference 
between deprivation of income and deprivation of immunity against defend- 


ing a charge is the difference between district court jurisdiction and lack 


of it. R. H. Macy & Company v. Tinley, 249 F. Supp. 778, 781-784 (D. D.C.). 


CONCLUSION 
For the foregoing reasons, the judgment below should be affirmed. 
Respectfully submitted, 
Plato E. Papps 
Machinists Building 
Washington, D. C. 20036 
Mozart G. Ratner 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,163 


UNITED ATRCRAFT CORPORATION, Appellant, 
Ve 
FRANK We. McCULLOCH, JOHN H, FANNING, GERALD A. BROWN, 
HOWARD JENKINS, JR», AND SAM ZAGORTA, Individually 
and as Chairman and Members constituting the 
National Labor Reletions Boerd, Appellees, 


and 


LOCAL LODGES NOS. 743 AND 1746, INTERNATIONAL 
ASSOCIATION OF MACHINISTS, AFL-CIO, Intervenors. 


On Appeal From a Decision of the United States District 
Court for the District of Columbia 


Appellant submits this brief in reply to the briefs filed 


by appellees (herein called the Board) and by intervenors (herein 


called the ae 


OF the Unions* brief is devoted to an unwarranted 
Bttack on appellant predicated on misstatements of fact and claims 
of the Unions yet to be substantiated by the Board (Bre, Pe 2), and 
a vicious attack on the integrity, composure, intelligence and 
knowledge of the trial exeminer in the proceeding before the Board 


Le 


1. ‘In large part the Board's brief, and to some extent the 
Yaions' brief, erroneously characterizing appellant's action as one 
"to review" the challenged decisions of the Board, (a) argues that 
under Myers v. Bethlehem Shipbuilding Compe, 303 U.S. hl, judicial 
correction of the Board’s failure to state in its decisions on appeal 
reasons therefor in violation of Section 8(b) of the Administrative 
Procedure Act (herein called the APA) is restricted to the review pro- 


visions of Sections 10(e) and (f) of the National Lebor Relations Act 


(nerein called the NLRA) (B. Br., pp. 8-10, 13-17, 20-22, 35);2/ (b) 


asserts that the challenged decisions are within the discretionary: 


16 years as a Board trial examiner. 

accidently learned" of the proceedings 

day before the argument (Br., D. 5). Appellant interposed no objec- 
tion to their intervention below and raised no objection to their 
participation in this Court. However, it is difficult to believe 
that the Unions did not have earlier Jmowledge of the 

in the court below, which were instituted on December 2, 

4s no secret that the Unions’ chief litigation counsel at all times 
has been in continuous commnication with Board and Generel Counsel 


2590-63), although 

intervened. Also, the Unions have 

to alleged matters not before the c 

appeal. ‘The Unions assert (Br., De 5) that since April 12, 1966, 
appellant has devoted "the bulk of the hearing" before the trial 
examiner to the introduction of evidence in "blatant defiance” of 
prior rulings of the Board. The short answer to this is that if this 
were so, the Unions would have taken @ special appeal to the Board 
for reversal of the trial examiner as they have so often done in the 
past. 


2/ Hereinafter references to the Board's brief will be identified 
by the abbreviations "B. Br.", references to the Unions’? brief by the 
abbreviations "U. Br.", and references to appellant's main prief by 
the abbreviations "A. Bre". : 


powers of the Board (B. Bre, pp. 11-12, 27-34); (c) contends that 
eppellant was adequately advised by the preceding argument and briefs 
of the General Counsel and the Unions of the reasons for the subse- 
quent decisions of the Board and, if not, appellant's proper relief 
is by way of a bill of particulars to the General Counsel (Be Bre, 
pp. 12, 30-40; U. Bre, p. 8)3 (a) claims that eppellant will be pro- 
tected by raising these issues later in exceptions to the trial exam: 
iner'g ultimate recommended decision (B. Bre, De 37); (e) argues that 
the amissions of the Board may later be corrected by a9 dismissal of the 
proceedings before it (B. Br., pp. 17; 35); and (f) asserts that ap- 
pellant is merely protesting the necessity of defending its position 
and that such inconvenience is no ground for relief (Be Brey DPe 15, 
26). 

These arguments disregard appellant's limited claim before 
this Court, namely, that Section 8(b) of the APA requires the Board to 
state in its decisions on appeal the reasons for overruling the trial 
examiner (A. Bre, pp. 1-15) and that the courts have authority to 
require adherence to this provision of the APA (A. Brey PD» 18-24). 
Also, for the most part the Board's arguments were anticipated in ap- 
pellant's main brief. (a) Thus, the inapplicability of the Myers Ve 


Bethiehem line of cases is fully exposed by the Fourth Circuit's de- 


cision in Deering Milliken (A. Brey DDe 18-20). (b) Whether the 


challenged decisions of the Board themselves are within the discretion- 
ary powers of the Board is not here questioned; what is here complained 
of is the Board's issuance of decisions on appeal reversing decisions 


and rulings of the trial examiner without setting forth therein the 


36 


reasons therefor as required by the APA. The very purpose of Section 


8{>) of the APA was to require "aisclosure of the basis for the exer- 


cise of, or failure to exercise, discretion" (A. Bre, De 26; emphasis 


added). See, also, Amarillo-Borger Express ve Us S», 138 F. Supp. 411, 
417-418 (N.D., Texe)- (c) The Board itself must state the reasons for 
its decisions; neither the General Counsel, nor the Unions, nor anyone 
else, by supposition or conjecture may furnish the reasons omitted by 
the Board (A. Bre, pp. 14, 24, 30). It may be the General Counsel's 
obligation in answer to a bill of particulars to explicate the alle- 
gations of his complaint; it certainly is not his prerogative to 
furnish omitted reasons for decisions of the Board. (a) The conten- 
tion that appellant will have opportunity to challenge these decisions 
of the Board by exceptions to any adverse decision of the trial 
examiner is without substance. In the first place, these are decisions 
of the Board reversing the trial examiner, not decisions of the latter. 
In the second place, the Board has already decided the question ed- 
versely to appellant; it has repeatedly issued decisions reversing 

the triel examiner without stating its reasons for doing so notwith- 
standing knowledge of appellant's opposition to such as unlawful under 
the APA (A. Bre, p. 21). (e) The harm from the Board's refusal current- 
ly to advise appellant of the reasons for its decisions cannot be ade- 
quately corrected by future action of the Board, even if such were dis- 
missal of the complaint against it (A. Bre, PP. 13-14, 25-26). (£) The 
issue here is not whether appellant shouwld be required to suffer the con- 
sequences of litigation; no claim has been made by appellant that the 


proceedings before the Board should in any manner be curtailed. Father, 


4, 


the issue is whether the Board should be required to adhere to the 
rules for such litigation established by Congress (A. Brey De Lt). 

2. The Board seeks to distinguish the Fourth Circuit's de- 
cision in Deering Milliken (Ae Brey PRs 18-20) on the ground that in- 
volved there was restraint of a further hearing on matters that had been 
the subject of prior hearings which further hearing the court concluded 
was "unreasonable agency delay" in violation of "Section 6(a) and 10(e) 


of the APA" and "by its very nature” was tpinai" action within the pro- 


visions of the APA and not redressible under Sections 10(e) and (f£) of 


the NLRA (B. Bre, pp. 10, 23). True, the sole question there was 
whether the courts had authority to enforce the Section 6(a) "prohi- 
bition of the Administrative Procedure Act" (A. Bre, p. 18) against un- 
reasonable agency delay. However, to find such authority in the courts, 
the Fourth Circuit looked at the provisions of Section 10(e) of the APA. 
As the court stated (A. Bre, pe 19): 


"The Committees on the Judiciary of both the 
House and the Senate included in their reports 22/ 
a statement that ‘final’ action includes any 

which there is no other 
Tt is true that 
no such definition of 


a g 2 courts to campel agency & 
unreasonably delayed, makes it ain that the word 
was used in that sense ° re were 
no of review uw agency finally termi- 
nated the proceeding before it, 4 court could never 
take the action authorized in §10(e). We thus 
construe ‘final action as used in g10(c) of the 
Administrative Procedure Act, in the light of the 
provisions of g§10(a) and 10(e), to mean what 

the Committees said it meant. ***", (emphasis 
added) 


22/ legislative History, 213, 2TT 


The language of Section 10{e) relied upon by the Fourth Circuit 
in reaching the conclusion that courts had interim jurisdiction in that 
situation is as follows (A. Bre, Pe 17): 

" * # It shall (A) compel agency action 
witbheld or unreasonably delayed; 
x 8 added.) 
Here we not only have agency action unreasonably delayed in violation 
of Section 6(a) of the APA, but also agency action wnlawfully withheld 
in violation of Section 8(b) of the APA (A. Bre, PP. 14, 25-26). 

Surely, if "delay is final agency action for which g§10 of the 
Administrative Procedure Act does provide an effective remedy”, as the 
Fourth Circuit hela (A. Bre, pe 19), the withholding of lawful decisions 
stating the reasons therefor, the other part of the Section 10 provision 
relied upon, equally is “final” action for which there is "an effective 
remedy" in the courts under the APA. This refutes the argument of the 
Board {Be Brey PDs 12, 37-38), and of the Unions (U. Bre, De T)y that 


the Board! s decisions without stated reasons are not "final" decisions 


reviewable under the provisions of the APA. 3/ 


Also, in this respect, the Attorney General's Manual on the 


APA, p. 103, cited by the Board (B. Bre, De 21), refutes rather than 


37 the Board further claims (Be Bre, De 3B} that NeLbeRBe Ve | 8 
@hemicals, Ince, 209 F.2d 645, 653 (CoA. 6), Division 1142 a Ve 
WEEE. TIT U.S. App. D.C. 68, 72, 29% F.2d Oh, “K.DeGe), and 
VeLeReD. Ve Linen Service Co., 324 F.2d 28, 30 (C.A. 10), support 
Its position on APA does not require the Board 

to state its reasons for decisions such as here involved. This is not 
80. These cases treat merely with the sufficiency of the Board's 
findings on the merits at the conclusion of the case. None discuss re- 
fusals to give any reason for Board action, or refusals to give reasons 
at the time of the Board action. 


supports the Board's position. There it is stated that the -- 


"second sentence of section 10(c)" "was designed 
tto negative any intention to make reviewable 
merely preliminary or procedural orders when 
there is a subsequent and adequate remedy at 
law available’ * * *, For example, intermediate 
orders such as orders setting matters for hear- 
ing are not reviewable either directly ** ® or 
collaterally, as by suits for injunction wee 
ve Bethlehem Shipbuilding Corp., 303 U.S. 

(1 or de tory + *¥ * *, The pro- 
vision for review of such questions as & part 
of the review of final agency action restates 
existing practice. See section 10(e) (4)." 


"Agency action which is finally pera and 
decisive is Ce 8 


3. The Board (B. Bre, BP. 25-26) also seeks to distinguish 
Amarillo-Borger Express v. U.S. 138 F. Supp. #11 (As Brey De 23-24), 
on the ground that the court proceedings there were initiated under 
28 U.S.C. Section 1336.4/ However, that section does not authorize 
the district courts to intercede before exhaustion of administrative 
remedies, Michigan Public Service Commission Ve UeSe, 162 Fe Suppe 670, 
675 (W.D. Miche, three judge court); see also M. P. & St. Le Express, 
Inc. ve U.S-, 165 Fe Supp. 677, 681 (WeD. Kye, three judge court). 
Pennsylvania Re Coe ve UeSe, 363 U.S. 202, and El Dorado Oil Works ve 
U.S., 328 U.S, 12, cited by the Board (B. Bre, pe 26), do not hold other- 
wise. In Pennsylvania R. Coe, the court merely rejected the claim that 


the order umder review was advisory. In El Dorado, the court held that 


more was involved than a mere "stage in an administrative adjudication" 


(368 U.sSe, at De 19). Although Amarillo-Borger was instituted under 28 


q wSeGe SCCe provides: "Except as otherwise provided by Act 
Of Congress, the district courts shall have jurisdiction of any civil 
action to enforce, enjoin, set aside, anmil or suspend, in whole or in 
part, any order of the Interstate Commerce Commission." 


Te 


U.S.Ce Section 1336, it is clear that the court there locked to the APA 


for its authority to set aside the agency order issued without reasons.2/ 


Also, the Board (B. Bre, Pe 26) seems to seek to distinguish 
Amarillo-Borger on the ground that the unlawful order wes one wiping out @ 
prior interim order and, therefore, the unlawful order was "Pinel" 
because its effect was to extinguish the prior order. However, this is 
not a distinction. The Board's unlawful order of October 29, 1965, re- 
versing the trial examiner's dismissal order of July 2, 1965, likewise 
extinguished that order -- it was "gone" and "syretrievable” with 
finality. Regardless of the future action of the Board, the situation 
could never be restored. 

Certainly, appellant may file another motion to dismiss months 
or years later when it has concluded its defense under the Board's unlaw- 
ful order of October 29, 1965, but so could the employer in Deering 
Milliken have renewed its objection to a further hearing on matters pre- 
viously heard at the conclusion of the further hearing. Nonetheless, 
the Fourth Cirewit held that the order directing the further hearing 
was a "firel" order within the meaning of the APA (supra). There is no 
significant distinction between the facts in Deering Milliken and those 
here. 

3] Be cont ts ee ee seems to have bottomed its conclusion 
hat it had this authority on the provisions of Section 10{e) of the 
APA (136 F.Supp., at p. 415, 


% * * (B) hold unlawful 


In appellant's view, 
of situation under b 
APA. 


The Unions contend (U. Bre, PP. 9-10) that the court’s deci- 
sion in Amarillo-Borger turned on the "devasting consequences” and the 
"timmediate and irreparable? business consequences" of the agency's de- 
cision. However, the court in Amarillo-Borger specifically noted that 
4f an agency action is contrary to the APA "54 is the duty of the court 
to set it aside and a complainant who qualifies as & statutory *ag- 
grieved person’ need not further show that he will suffer a specific 
dolier loss for unlawful action of a govermentel agency" (138 F.Suppe, 
at p. 415, fn. 9). The findings of the court regarding the conse- 
quences of the agency's actions, therefore, were clearly superflu0us 
This is consistent with this Court's view that the denial of @ stetu- 
tory right is e per se injury justifying relief (A. Bre, De 26). 

R. He Macy & Co. v. Tinley, cited by the Unions (U. Brey De 
10), is not pertinent to this case. The action there sought reversal, 
during the administrative proceeding, of an agency order denying a sub- 
pena. The order clearly articulated the reasons for the denial. 

4. Appellant has studied each case in opposition cited by 


the Board and the Unions in their briefs and, respectfully submits, 


none sustain their contention that petitioner is not entitled to the 


limited relief under the APA here sought. Most of the cases involve 
attempts to enjoin administrative hearings for one or another claimed 
reason, or to disrupt election procedures under the NLRA. Neither is 
here attempted. Many of the cases are cited in support of the argument 
that the challenged decisions of the Board are defensible on the merits. 
(See, ego, "Authorities chiefly relied on", B. Br.: Albrecht ve 


N.LeR-Be3 Confectionery Worxers & Tobacco Drivers v. NeLeReBes Holmberg 


9e 


v. Armbrecht; Local Lodge Noe ihoh v. N.L.R.Bes Stewart Die Casting 
Corpe Ve N.LeReBe3 Ue Bre: Machinists Local v. Labor Board; Dawson, 
Fraudulent Concealment and Statutes of Limitation.) However, the 
merits of the challenged decisions of the Board are not here involved; 
here appellent solely is protesting decisions without stated reasons in 
disregard of the APA. 

Some of the cases are cited in support of the argument that 
decisions of this kind are reviewable on the merits only at the conclu- 
sion of the case. (See, e.g, “Authorities chiefly relied on", Be Bre: 
Acker v. He Herforth, Te, Inc.; Schaffran ve Mt. Vernon-Woodbery 
Wills; Webley, Inc. v. Commissioner of Patents.) However, appellant 
4s not here seeking "review" of the challenged decisions; all it seeks 
is compliance with the APA requirement that the Board set forth in its 
decisions the reasons for them (A. Bre, De 13). Kennedy v. Silas Mason 
Coe, 334 US. 29, cited by the Unions (U. Bre, P- 9), furnishes no sup- 
port for the position of the Board and the Unions. There the Supreme 


Court stated its reasons for reversing the summary judgment. 


5. ‘The Board (B. Bre, DPe 3, 31) misstates the allegations ef 


the General Counsel's complaint and the contents of appellant's answere 


e B. Er.> De 3, 31) asserts (1) that the General Counsel's 
Complaint alleged that appellant had violated Section 8(a)(3) of the 
Act by "denying full reinstatement rights to over 3,500 strikers the 
Unions and the Company had agreed would be fully reinstated to avail- 
able jobs as part of a strike settlement agreemen ", citing paragraphs 
S and 6 of the petition herein (JeAe 2-3), and (2) that appellant*s 
enswer to the complaint the strikers named in the 
ance with the strike 
sertione 
2-3) correctly states 
and 34 (contimed) 


The Board (Be Bre, Pe 3) likewise misstates the triel examiner‘s re- 
7 


quest regarding the separation of witmesses. 

The Board states (B. Bre, p. 6) that between May 20, 1964, 
and March 19, 1965, appellant requested, or partially requested, at 
least four recesses. Of course, a8 would be expected in litigation of 
this duration, recesses for the matual convenience of the parties were 
teken from time to time. However, between January 1, 1964, and March 
19, 1965, when the Generel Counsel rested his case, recesses totalling 


148 days were granted solely for the convenience of the General. Counsel, 


on 

Thereof) alleged that 

in violation of the Act, 
nts. As the District 


ance with their sen- 
If no job 
given prefer- 
ence in filling job "demonstrated 
ability". In re 
(J.-A. 31, pare 
reinstate" the 3,500 


agreements 

strike settlement agreements 

hired * * * several hundred individuals who were not 
pursuant to the strike settlement agreements”. 


7/ The Board erroneously asserts (B. Bre, Pe 3) that “the trial exeminer 
& the Company's request that prospective witnesses * * * who the 
complaint alleged had been unlawfully discriminated against, be ex- 
eluded from the hearing when other guch strikers were testifying’. To 
the contrary, the trial examiner expressly stated that it was not his 
intention "to exclude " who voluntarily “have the 
right to come or not to came” (J. it was not an 
exclusion order; it Counsel and 
appellant to be foll 

respect to witnesses 


the Board, or the Unions, and largely for the purpose of processing ap- 
peals to the Board fram rulings of the trial examiner. 

The Board's statements that appellant "approved" and “favored” 
the appeal from the trial examiner's dismissal of paragraphs 29 and 31 
of the complaint (B. Bre, Bp. T, 2) are inaccurate. Appellant did 
urge "that if the General Counsel is going to appeal the trial exami- 
ner's ruling, it should be done promptly” (JA. 95). And before the 
Board opposed consideration of the appeal unless the Board directed "the 
General Counsel to submit proposed findings of fact, previously re- 
quested by the trial examiner, preliminary to the Board's consideration 
of the General Counsel's and the charging Unions? appeals” (J.A. 20). 
The Board refused to require such submission (ibid.) end, in addition, 
Pfeiled to state its reason or reasons for reversing the trial examiner 


(i044. ) 


The claim (B. Bre, ppe 30-31, fn. 19) that in striking pert 


of appellant's third amended answer appellant, nonetheless, "was allowed 
to meet the General Counsel's allegation that the strike was caused by 
the Company's unfair labor practices” by being permitted "to introduce 
relevant evidence ‘of bargaining relations and negotiations with the 
Charging Unions preceding the strike'", is not so. To the extent that 
appellant's third amended answer was stricken by the Board, appellant 
has been denied the right to do so. But that question is not before 
this Court. 

Contrary to the Board's assertion (Be Bre, pp. 35-36, fn. 
23), appellant did not "yottam" its petition “primarily” on the asser- 


tion that the Board's decisions interfered with the trial examiner's 


12. 


conduct of the hearing. The petition was bottomed primarily on appel~ 
lant's compleint against the Board's reversals of the trial examiner 
without stated reasons (J.A. 7-12). Although the petition also ques- 
tioned the propriety of these decisions in other respects (ibid.), ap- 
pellant in the court below pressed only for relief against the issuance 


of decisions eae do not contain the Board's reasons for them (TeAo 


123, par. 8). 

In sum, neither the Board nor the Union has shown any valid 
reason why the relief requested by appellant of this Court (Me Brey De 
31) should not be granted. 


Respectfully submitted, 


JOSEPH C. WELLS 
1120 Tower Building 
Washington, D. C. 20005 


Attorney for Appellant 
Of Counsel: 


REILLY AND WELLS 
1120 Tower Building 
Washington, De C. 20005 


Dated: June, 1966 


asserts E appellant "prolonged" the General Counsel's 

Investigation by refusing to produce voluntarily at his office in Bos- 
thousands of records believed by appellant 
Although the District Court 

required appellant available to the General 
Counsel, the court directed that on appellant's 
premises rather than in Boston (N.LeReBe Ve e» 200 
F.Supp., at pp. 51-52). 5 
of December 15, 1961, was affirmed by the Second Cireuit on April 5, 
1962 (N.L.R.B. ve United Aircraft Compe» 300 Fe2a 442), and fran that 
date on whatever rec requested were promptly 
made available to him. The General Counsel did not issue his complaint 
until 10 months later. 
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No. 20,163 
UNITED AIRCRAFT CORPORATION, APPELLANT 
Vv. 


FRANK W. McCULLOCH, ET AL., CHAIRMAN AND MEMBERS OF AND 
CONSTITUTING THE NATIONAL LABOR: RELATIONS BOARD, APPELLEES, 


and 


LOCAL LODGES NOS. 743 and 1746, INTERNATIONAL 
ASSOCIATION OF MACHINISTS, AFL-CIO, INTERVENORS 


ON APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 
This case is before the Court on appeal from an order of the 
United States District Court for the District of Columbia, dismissing the 
petition of petitioner-appellant, United Aircraft Corporation (hereafter 
the “Company” or appellant), for preliminary and permanent injunctions 
restraining the National Labor Relations Board in the conduct of ea unfair 
labor practice case, and granting the motion of the appellees: -- members 


of the Board -- for summary judgment for lack of jurisdiction over the 


subject matter of the action. The Company seeks to enjoin the Board in 
connection with an unfair labor practice hearing commenced, pursuant to 
Section 10 of the National Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 519, 29 U.S.C. Secs. 151, et seq.), in May 1963 and currently in 
poe The Coapeny sought to have the District Court direct the Board 
to withdraw its order on interlocutory appeal overruling the Trial Examiner's 
dismissal of certain allegations in the General Counsel's complaint; and 
relief regulating the manner in which the Board will dispose of future such 
appeals during the remainder of the hearing (J.A. eek 

The Company, by motion in this Court, Seausated an expedited appeal; 
on May 18, 1966 that motion was granted, permitting the filing of unprinted 
briefs and appendixes. 

The relevant facts, as set forth in the formal papers filed in 


_the District Court, may be summarized as follows: 


A. Proceedings before the Board 
After investigation of unfair labor practice charges filed by 
the intervenors herein, Lodges 1746 and 743, International Association of © 


Machinists, AFL-CIO (hereafter the "Unions" or intervenors), the Board's 
3/ 


General Counsel on: February 7, 1963, issued a complaint against the Company. 


1/ United Aircraft Corporation, Board Cases Nos. 1-CA-3355, et al. 

2/ “J.A." refers to the joint appendix filed in this case pursuant to 
the Court's order of May 18, 1966. 

3/ For a history of the difficulties encountered by the General Counsel 
in investigating the charges against the Company in this case, see 
N.L.R.B. v. United Aircraft Corp., 200 F. Supp. 48 @.C. Conn.), 
affirmed per curiam, 300 F. 2d 442 (C.A. 2). 
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The complaint alleged that the Company was violating Section 8(a)(5) of 
the National Labor Relations Act by refusing to bargain with the Unions; 
and was violating Section 8(a)(1) and (3) by discriminatorily denying full 
reinstatement rights to over 3,500 strikers the Unions and the Company had 
agreed would be fully reinstated to available jobs as part of a strike settlement 
agreement (J.A. 2-3). The complaint included, as sceibere atiegedty 
discriminated against, 50 strikers not covered by the strike settlement 
agreements because the Company had accused them of misconduct during the 
strike. The parties had agreed to submit to arbitration the reinstatement 
rights of those 50 ieee The Company filed an answer denying that 
it had deprived any of the 3,500 strikers of any rights ‘protected hcnitei’ 
the Act. The answer ‘further alleged that all the strikers named in the 
complaint, aecack the 50 whose alleged strike misconduct the parties had 
agreed to arbitrate, had been, fully reinstated in compliance with the 
strike wactlenedt agreements (J.A. 29-33). 

Hearing on the complaint commenced before the Trial Examiner 
on May 16, 1963 (J.A. 3-4). On June°19, 1963 the Trial Examiner granted 
the Company's request that prospective, witnesses. who were strikers and who 


the complaint alleged had been ‘unlawfully discriminated against, be excluded 


from the hearing when other such strikers were testifying. The charging-- 


4/ The details concerning the strike, the strike settlement agreements, 

'. and the filing of the unfair labor practice complaint are set forth 
in Local 743, I.A.M. v. United Aircraft Corp., 220 F. Supp. 19 : 
(D.C. Conn.) affirmed, 337 F. 2d 5 (C.A. 2), cert..denied, 380 U.S. 908, 
wherein the court held that’ the parties’ arbitration agreement, above, 
did not affect the Board's jurisdiction to determine if the 50 strikers 
had been denied reinstatement for reasons unlawful. under the Act. 
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party Unions requested the Board, pursuant to the Board's Rules and 
Regulations, Section 102.26 (29 C.F.R. Loser for special permission 
to appeal the Trial Examiner's ruling. The Board granted the request. On 
August 1, 1963 the Board reversed the ruling “on the ground that the 
witnesses who are alleged in the complaint to have been discriminatorily 
discharged have the right to be present at the hearing" (J.A. 8-9, 34-36, 38). 
On August 28, 1963, the Board's General Counsel and the Unions 
requested special permission to appeal (1) the Trial Examiner's ruling that 
the Company could cross-examine a “picket-captain” and other striker-witnesses 
concerning their alleged strike misconduct; and (2) his ruling that the 
Company could file first and second amended answers alleging that the Unions’ 
own actions in violation of the National Labor Relations Act .had brought 
about and prolonged the strike, and that alleged violence and related misconduct 
by the Unions and the approximately 3,500 strikers during the strike had 


rendered the strike unprotected under the National Labor Relations Act 


(J.A. 9, 39-44). The Board granted the request for appeal. On September 27 


3/ Section 102.26 provides in relevant part: 


Unless expressly authorized by the Rules and Regulations, 
rulings by . ... the trial examiner on motions, /and/ . . . on 
objections, and orders in connection therewith, shall not be 
appealed directly to the Board except by special permission of 
the Board, but shall be considered by the Board in reviewing 
the record, if exception to the ruling or order is included in 
the statement of exceptions filed with the Board, pursuant to 
section 102.46. Requests to the Board for special permission 
to appeal from such rulings of the regional director or the 
trial examiner shall be filed promptly, in writing, and shall 
briefly state the grounds relied on. The moving party shall 
immediately serve a copy thereof on each other party. 
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the Board reversed these two rulings by the Trial Examiner, and struck the 
amended answers from the record (J.A. 9, 45). 

On October 1, 1963, the General Counsel and the Unions moved for 
a recess until October 30 to permit the General Counsel to investigate 
amended unfair labor practice charges filed by the Unions on September 30. 


The Trial Examiner granted a recess only until October 17 and the General 


Counsel requested the Board for permission to appeal this ruling (J.A. 10-11, 


46-52). The Board granted the appeal. On October 16 the Board held that 
the “General Counsel is entitled to an additional two weeks to complete 
his investigation,” and directed the Trial Examiner to stay the hearing 
until after October 31 (J.A. fon : 

The Board, on December 11, 1963, denied appeals of the General 
Counsel and the Unions, who sought to overturn a ruling of the Trial 
Examiner which required the General Counsel to meet certain conditions 
before amending the complaint (J.A. 99). 

On January 3, 1964, the General Counsel moved to amend his 
complaint to allege that the Company had since September 11, 1953, and 
continuing until the termination of the strike in this case, refused to 
bargain collectively in that it refused to furnish the Unions with idoreation 
necessary to the proper performance of the Unions’ function as bargaining 
representative; thet the Company unlawfully concealed the fact that such 
information was in its possession; and that the strike in this case was 
@/ On October 21, 1963, the Company filed in the United States District 

Court for the District of Columbia, a petition for injunctive relief 
similar to the one at bar also attacking the Board rulings described 
above (Case No. 2590-63). This action was withdrawn without prejudice 
the day before hearing, November 6, 1963, and dismissed without 

_ prejudice on February 6, 1964. 
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caused and prolonged by these and other illegal acts of the Company (J.A. 8, 
17-19). The General Counsel also provided, pursuant to a motion by the 
Company, a bill of particulars which, as far as the record shows, specified 
in sufficient detail the gravamen of the amendments to the complaint to 
satisfy the Company's request that issues raised by the amendments be 
explicated (J.A. 54-63). Thereafter, on February 11, 1964, the Company 
filed its Third Amended Answer which alleged, as had the first and second 
amended answers ruled inadmissible by the-Board, that the Unions’ own actions 
in violation of the Act had brought about and prolonged the strike and that 
alleged violence and misconduct by strikers during the strike had rendered 
it unprotected under the Act (J.A. 11-12). The Board, on May 20, 1964, 
upheld in cere the Trial Examiner's refusal to strike this answer. The 
Board's order permitted the Company to “introduce relevant evidence of the 
bargaining relations and negotiations with the Charging ‘Unions preceding 
the strike"; the Trial Exeniner was also in part upheld in his ruling that 
the General Counsel make available to the Company certain investigation 
reports and work products of a Board attorney who testified in the hearing 
(J.A. 64-65). 

Between the Board's ruling of May 20, 1964, and the date the 


General Counsel rested his case, March 19, 1965, there were a number of 


postponements of the hearing -- at least four of which were requested solely 
2/ 
or in part by the Company. 


7/ During this period, (1) the Board denied a request for special appeal by 
the General Counsel and the Unions; (2) an injunction action under 10(j) of 
the Act was instituted by the General Counsel against the Company in the. 
Federal District Court of Connecticut and was settled by stipulation; (3) 
the chief litigation counsel for the charging parties was barred from the 
hearing and then reinstated by the Trial Examiner; (4) the United States 
Court of Appeals for the Second Circuit decided against the Company in 
337 F. 2d 5 (discussed supra, n. 4) and certiorari was denied 380 U.S. 908. 
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On April 1, 1965, the Company moved the Trial Examiner to dismiss 


the General Counsel's consolidated amended complaint (J.-A. 5). The Trial 
“Examiner, on July 2, 1965, sustained the motion with respect to paragraphs 29(a), 
29(a)(1), 294) @)(), 29(a)(1)(b), 29(a)(1) (c), .29€a)(2)(d) and 29(a)(2), 
“poth on account of the Statute of Limitations /Section 10(b) of the Act/, 
and on account of the failure to make out a prima facie case.” Paragraph 31 
of the amended complaint was also dismissed by the Trial Examiner because — 
it was based on allegations in paragraph 29(a) (J.A. 5-7, 66-98). When 

the General Counsel and the Trial Examiner indicated their agreement on’a 
special appeal to the Board for a ruling on the dismissal, the Company 

also indicated its approval (J.A. 96), and on July 7 the General Counsel. 
appealed the Trial Examiner's ruling. On July 8 the Unions requested 
permission to apes other rulings. of the Trial Examiner; the General 
Counsel joined in this appeal. By August 2, 361 pages of memoranda and 
exhibits (188 by the Company alone) had been. submitted to the Board for 

its consideration concerning these appeals and other motions made before 
the Board. Pending sper, the hearing was a@journed until Sipcuabar 4. 
On September 9, the Company ‘aoved the Trial Examiner. tq | “postpone the | 
resumption of the hearing until thirty days after [ehef Board shell rule 

on the appeals and motions now pending before it.” On October 29, the 
Board reversed the Trial Examiner's ruling that portions of the amended 
complaint ‘should be dismissed, but stated its ruling was ‘without 

prejudice of the right of the LRompany/ to renew ite ‘aiokien to dismiss 

at the ‘conclusion of the entire case” (J.A. 20-21). A 
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Unhappy with the Board’s disposition of the motion, the Company 
filed suit in the instant case on December 2, 1965. The petition sought 
to enjoin the Board from giving effect to its ruling of October 29, 1965, 
and in the future from disregarding statutory provisions and exercising 
supervisory powers over its Trial Examiner during the remainder of the 
hearing absent a clear showing that his actions are “arbitrary and capricious" 
(J.A. 1-15). On December 8, 1965, the Company filed a motion for preliminary 
injunction (J.A. 26-27). The Board moved to dismiss the action on the ground 
that the District Court lacked jurisdiction over the subject matter and 
that, in any event, the Company had not stated a cleim warranting relief. 
In the alternative, the Board moved for summary judgment in its favor (J.A. 28). 
On April 25, 1966, the District Court entered findings of fact 
and conclusions of law. The Court granted the Board's motion for summary 


judgment and entered an order dismissing the Company's action for lack of 


jurisdiction over the subject matter (J.A. 101-104). The Court concluded 


that Section 10 of the National Labor Relations Act vests exclusive 
jurisdiction to review rulings in unfair labor practice proceedings in 
the courtsof appeals and that this review provides the Company with an 


adequate remedy for any alleged error the Board may have committed (J.A. 104). 


SUMMARY OF ARGUMENT 
I. 
The District Court properly concluded that it lacked jurisdiction 
over the subject matter of appellant's suit to review, during the course 


of an unfair labor practice proceeding, the determinations of the Board on 


oS 


interlocutory appeals from the Trial Examiner's procedural rulings during 


the hearing. Since the Supreme Court's decision in Myers v. Bethlehem Corp., 


303 U.S. 41, it has been settled law that exclusive review of unfair labor 
practice proceedings rests in the courts of appeals under Section 10(e) 

and (f) of the National Labor Relations Act, and that federal district 

courts may not invoke their general equity jurisdiction to review interlocutory 
rulings made by the Board inthe course of such proceedings as the statutory 
review procedure provides an adequate legal remedy. The Supreme Court's 
decision in Leedom v. Kyne, 358 U.S. 184, supports no departure from this 
well settled principle. In Kyne, equity intérvention by the district Souce 
was affirmed on the ground that the Board. was acting, in plain contravention 
of a gokarod mandatory provision of the —_ and therefore in excess of 

the Board is authorized powers. Here, there is no clear conflict between 

the Board's actions and a specific provision of the, NLRA; there is only a 
claim that the Board has made improper dtecretionary rulings Pas on 

the conduct of. the hearing and the issues to be considered. Moreover, 

Kyne involved Board actions during a representation proceeding, which are 
aoe reviewable unless raised in a subsequent unfefr labor practice proceeding 
in which the Board's order is based in whole or in part on the pur entation 
determinations. Accordingly, Kyne has no application in the instant unfair 
labor practice case, where, as established in Myers, Section 10(e) and (£) 


of the NLRA provide adequate and exclusive review in the courts of appeals. 


The alleged violations of the Administrative Procedure Act 
provide no ground for district court review. While the APA establishes 
certain standards for administrative action, departure from those standards 
is reviewable upon statutory vine of the agency's final decision and 
order, and not in an tpakcandent suit for equitable. relief. Moreover 


Section 10(c) of the APA (5 U.S.C. 1009(c)) expressly provides that. 


interlocutory rulings, such as involved here, are reviewable upon review 


of the agency's final decision. Appellant may not rely on the Fourth 
Circuit's decision in Deer lliken, Inc. v. Johnston, 295 F. 2d 856 

(C.A. 4), as support for departing from the above principles. In Deering- 
Milliken, the FourthCircuit affirmed district court relief preventing 

| relitigation in a third gappleoncel unfair labor practice hearing of matters 
previously litigated. The court concluded that the relitigation was 
unwarranted, and constituted unreasonable agency delay and failure to 
proceed with reasonable dispatch, under Section 6(a) and 10(e) of the 

APA (5 U.S.C. 1005(a), 1009(e)). In the court's view, independent relief 

in the district court was obtainable under the aforementioned provisions 

of the APA, as such agency delay was by its very nature “€inal"; therefore 
it could not adequately be remedied under the statutory review procedure 

within the contemplation of the Supreme Court's holding in Myers. In the 
instant case, the Board has acted upon special interlocutory appeals which, 

inter alia, are aimed at avoiding supplemental hearings and reducing delay. 


For by granting appeals during the hearing and correcting reversible 
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procedural error, the Board has lessened the possibility of a later remand 


from the Board or the reviewing court. Moreover, it is well recognized 
that the procedural rulings entered by the Board in the instant case are 


adequately reviewable in the courts of appeals. 


It. 

Assuming, arguendo, the existence of jurisdiction in the district 
court, the petition, in any event, failed to state a claim warranting relief. 
The four rulings complained of were consistent with certied Board: procedure, 
and well within the Board's discretionary authority. ‘Thus, the Board 
properly ruled that prospective striker-witnesses should not be excluded 
from the hearing room, since, as employees named in the complaint as ; 
discriminated against, they were complainants entitled to be Bi during 
all the testimony. The voting restricting appellant's cross-examination 
of strikers ‘seneareing alleged picket line misconduct and striking portions 
of amended answers was fully warranted, since appellant had not asserted 
that it denied the strikers reinstatement because of misconduct. The ruling 
extending the continuance granted the General Counsel, for purposes 
of investigating amended charges and possible amendment of the complaint 
was well within the Board's discretion. Finally, the ruling reversing 
the Trial Examiner's dismissal, at the end of the General Counsel's case, 
of certain allegations in the amended complaint was clearly not improper. 
Such a ruling is the equivalent of a denial of a motion to dismiss upon 


completion of the plaintiff 's case, which, under settled judicial practice, 
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is not an appealable order. Fo: the appellant suffers no cognizable injury; 
it is merely required to present its evicence in defense to complete the 
record for the Board's consideration. 

The Board's rulings may not be challenged as failing to confirm 
with Section 8(b) of the APA (5 U.S.C. 1007(b)), which requires an 
administrative agency to state the reasons or basis for its decisions, 

The rulings are wholly interlocutory in nature, and Section 8(b) has 
application only to the agency's final decisions. Thus, upon issuance 

of any adverse decision by the Trial Examiner, appellant may file exceptions 
_to the rulings complained of, which must be considered before the Board 
issues its final decision. Only then may it be determined whether the 
Board has met the requirements of Section 8(b). Moreover, that section 
does not require an administrative agency expressly to explicate the 

basis for every procedural or substantive determination. The section 
requires only that the entire record contain sufficient basis for the 
agency's determinations to permit adequate court review. In the instant 
case, the Board's rulings were made after extensive argument as to why 

the rulings should be entered. Appellant is, therefore, already fully 
apprised of the basis of doen action, including the Board's reinstatement 
of allegations in the complaint which the trial examiner dismissed upon 
completion of the General Counsel's case. Appellant is not entitled 

toa preliminary Board decision stating the reasons for this interlocutory 


ruling. For if the General Counsel has not sufficiently apprised appellant 


of the violation contained in the allegations to conduct a defense, appellant 


may seek 2 further bill of. particulars and such similar relief as already 


granted. 


ARGUMENT 
I. THE DISTRICT COURT PROPERLY CONCLUDED THAT IT 
HAD NO JURISDICTION TO REVIEW, DURING THE COURSE 
OF. AN UNFAIR LABOR PRACTICE PROCEEDING,. THE 
DETERMINATIONS OF THE NATIONAL LABOR RELATIONS 


BOARD ON INTERLOCUTORY APPEALS FROM THE TRIAL 
EXAMINER'S RULINGS DURING THE HEARING 


A. The Company has an adequate and exclusive 


statutory review procedure which it has 
failed to exhaust - 


The District Court's éoneluaion that it lacked jurisdiction over 
the subject matter of the instant proceeding was clearly correct. Here, as 
in Myers v. Bethlehem Corp., 303 U.S. 41, the question is whether a federal 
district court has jurisdiction to undertake review of an unfair léber 
practice case. In Myers, as here, a party against whom an unfair labor 
practice complaint had issued claimed that it was being subjected to an 
unlawful.administrative hearing in violation of its constitutional rights 


and would suffer irreparable injury. The party sought to obtain a federal 


district court determination of the allegedly unlawful proceeding in advance 


of the final Board decision in the unfair labor practice case. The Supreme 
Court ruled that the exclusive method for obtaining judicial review of 

any aspect of unfair labor pedetics cases is provided in Section 10(e) and 
(£) of the National Labor Relations Act, which permits such review in the 
courts of appeals following the issuance of a final order by the Board (id., 
at 48-52). Accord: N rt_ News Shi 1d - Ve Schaattlay, 


303 U.S. 54; 


...mce that landmark decision over a quarter of a century ago, 
it has been settled law that federal district courts may not invoke their 
general equity jurisdiction to review intexlocutory rulings made by the 
Board in the course of an unfair labor practice proceeding, because the 
review procedure contained in the NLRA provides an adequate legal remedy. 
Chicago Automobile Trade Ass'n v. Madden, 328 F. 2d 766 (C.A. 7); Vapor 


Blast Mfg. Co. v. Madden, 280 F. 2d 205, 208-209, cert. denied, 364 U.S. 910, 


and cases cited; son Products Co. v. N.L.R.B., 133 F. 2d 637, 640 


(C.A. 6), cert. denied, 364 U.S. 910; Clark v. Lindemann & Hoverson Co., 
88 FP. 2d 59, 60-61 (C.A. 7); Wood, Wire & Metal Lathers v. Leedom, 39 
LRREM 2117 (U.S. D.C., D.C.); Oregon Shipbuilding ‘Corp. v. N.L.R.B., 49 
F. Supp. 386, 388 @.C. Ore.); Jamestown Veneer & Pl Corp. v. 
Boland, 15 F. Supp. 28 (D.C. N.Y.). Cf. United Brick & Clay Workers v. 
Junction City Clay Co., 158 F. 2d 552 (C.A. 6); Volney Felt Mills v. 
LeBus, 196 F. 2d 497 (C.A. 5). 
The independent right to have an order set aside is 

conferred upon any party aggrieved by the proceeding 

before the Board... . /T/he procedure before the Board 

is appropriate and the judicial review so provided is 


adequate. /Emphasis added./ /Myers v. Bethlehem, supra, 
303 U.S. at 50./ 


For, if the unfair labor practice proceeding runs its normal course, and 

1£ the Board's ultimate disposition of the case proves to be adverse to 

the Company, then the Board's decision and order must still be reviewed by 
the appropriate court of appeals before the Board's order becomes effective. 


Thus, the same issues raised in the district court can be raised before the 


court of appeals as a defense to the enforcement proceedings. Myers v. 


Bethlehem, supra. See, for example, Chicago Automobile Trade Ass'n v. 
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Madden, supra; Vapor Blast Mfg. Co. v. Madden, supra; N.L.R.B. v. Vapor 
Blast Mfg. Co., 287 F. 2d 402 (C.A. 7), cert. denied, 368 U.S. 823. 


Accordingly, the unavailability of ‘district court review poses no 
threat of irreparable injury to the Company. Thus, the Company's arguments 
boil down to the assertion that the Board's interlocutory rulings add to the 
defenses which the Company must make before the Board, and that the only 
way to avoid the resultant increase in expense and delay is court reversal 
or modification of the Board's rulings at this stage of the proceedings. 
However, even if this allegation is true, it "is not adequate reason for 
invoking the aid of equity." Clark v. Lindemann & Holverson Co., 88 F. 2d 


59, 60-61 (C.A. 7); Myers, supra, 303 U.S. at 51-52. As this Court explained 


long ago, the costs, inconvenience and delay attendant upon defending in a 


lawsuit constitute merely an incidental burden of civilized government, and 
not "Srreparable injury" in the legal sense. Heller Bros. Co. v.. Lind, 66: 
‘App. D.C. 306, 86 F. 2d 862, 863-864, cert. denied, 300 U.S. 672, and cases 
cited. Accord: Petroleum Exploration Inc. v. Public Service Comm., 304 U.S. 
209, 222; Vapor Blast Mfg. Corp. v. Madden, supra, 280 F. 2d at 208, and cases 
cited. Cf. Rorris v. N.L.R.B., 85 U.S. App. D.C. 106, 108, 177 F. 2d 26, 28. 

Moreover, as the Seventh Circuit recently held in Chicago Auto- 
mobile Trade Ass'n v. Madden, supra, 328 F.2d a 7@, "The holding in Myers 
that the Act provides an exclusive and adequate review procedure is an 


important facet of the broader doctrine requiring the exhaustion of administrative 
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remedies." Thus, the assertion of district court jurisdiction to review 
unfair labor practice proceedings before the issuance of a final Board 

order "is at war with the long settled rule of judicial administration 

that no one is entitled to judicial relief for a supposed or threatened 
injury until the prescribed administrative remedy has been exhausted." 

Qtyers v. Bethlehem, supra, 303 U.S. at 50-51). See S.E-C. v. Otis & Co., 
338 U.S. 843; Aircraft & Diesel Equi nt C - v. Hirsch, 331 U.S. 752, 
767-768, 771-775 and cases cited; Petroleum Exploration, Inc. v. Public 
Service Commission, supra, 304 U.S. at 219-222; Whitehouse v. Illinois Central 
R.R., 349 U.S. 366, 373-374; United States v. Western Pacific R.R., 352 U.S. 


59, 63-65. For this reason, the courts have consistently held that even the 


allegation of unconstitutional action is not sufficient to warrant equitable 


intervention where pursuit of administrative remedies might ultimately render 


judicial disposition of such issues unnecessary. rs v. Bethlehem, supra; 


Aircraft & Dierel Equipment Corp. v._ Hirsch, supra, at 772; Bourjois, Inc. 
v. Chapman, 301'U.S, 183, 188-189; R.A. Holman & Co. v. S.E.C., 112 U.S. 


App. D.C. 43, 46, 229 F. 2d 127, 130; Chicago Automobile Trade Ass'n v. 
Madden, supra, at 769; Smith v. Duldner, 175 F. 2d 629, 631 (C.A. 6)3 


3/ In Chicago Automobile Trade Ass'n v. Madden, after extensive hearings 
and while a motion to dismiss the complaint was pending, the Trial 
Examiner adjourned the hearing sine die and disqualified himself because 
of his health. The Board notified the he petitioner that the hearing would 
commence de novo before a new trial examiner. The petitioner obtained 
a district court injunction enjoining the Board's action. Significantly, 
in reversing the district court's exercise of jurisdiction the Seventh 
Circuit found, "The principle requiring administrative finality as a 
prerequisite to judicial review has special force where, as here, the 
interlocutory order sought to be reviewed relates to the agency 's case 
handling procedures." 328 F. 2d 769. See also, United Air Lines, Inc. 
v. C.A.B., 97 0.8. App. D.C. 42, 45, 228 F. 2d 13, 16. 
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Elm City Broadcasting Corp. v. N.L.R.B., 123 F. Supp. 838, 840-841 (D.C. Conn.). 
In other words, one reason for prohibiting piecemeal review of preliminary 
decisions and requiring exhaustion of administrative remedies is that the earlier 
issues may well be mooted by subsequent rulings. Only if an unfair labor 
practice order is issued against it can the Company be aggrieved by the 
administrative action of which it complains. But it may well be, for all 
that is presently known, that after all the evidence has been adduced at 
the hearing, the Board will ultimately conclude that the Company has not 
violated the NLRA, and dismiss the complaint against it. Accordingly, the 
speculative nature of the outcome of the unfair labor practice case precludes 
9/ 

equitable intervention at this stage of the proceeding. As stated in the 
Hirsch case, supra (331 U.S. at 767-768): 

The very purpose of providing either an exclusive or an 

initial and preliminary administrative determination is 

to secure the administrative judgment either, in the one 

case, in substitution of judicial decision, or, in the 

other, as foundation for or perchance to make unnecessary 

later judicial proceedings. 

In sum, in the circumstances presented here, the foregoing sensible 


and established principles require the Company to defend itself, in the first 


instance, in the unfair labor practice case, raising whatever issues it deems 


: 79 

3/ See, Wolf Corp. v. S,E.C,, 115 U.S. App. D.C. 75, 317 F. 2d 139, 142, 
where it was noted that Congress in vesting broad powers in administrative 
agencies "was not unaware of possible risks of misuse or even abuse of 
those powers by administrators. But except in very unusual and limited 
circumstances Congress did not contemplate a grant of jurisdiction to 
the courts to prevent abuse or misuse of power by prior restraint of the 
exercise of the powers. Instead judicial review after full hearing was 
accorded." 
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appropria.e, and then if it should be aggrieved by a final Board order, to 
obtain ruaview in the court of appeals of whatever issues may have been resolved 
against it. The District Court properly so held. 

Contrary to the Company's aibeetion (Br. 26, 28) the Supreme Court's 
decision in Leedom v. Kyne, 358 U.S. 184, supports no departure from the above 
well settled principles. In_Kyne, equity intervention by the district court 
ae affirmed on the ground that the Board was acting in plain contravention 
of a specific mandatory provision of the NLRA, and therefore in excess of the 
Board's authorized powers. Here, no clear conflict exists between the Board's 
sverens and a specific provision of the NLRA; there is only a claim that the 
Board has made improper discretionary rulings bearing on the conduct of the 
hearing and the issues to be considered. As the court below expressly held, 
"the Board cannot be said to have plainly stepped beyond the bounds of its 
statutory authority or acted clearly in defiance of it.” (J.A. 104). The 
inapplicability of Kyne is thus manifest. As this Court has recognized, 
the Supreme Court has twice emphasized that Kyne created only a "limited 
exception’ to the general policy against district court jurisdiction." 

Local 130, Int'l Un. Elec., Radio, and Maint. Wks., AFL-CIO v. McCulloch, et al., 
120 U.S. App. D.C. 196, 200, n. 3, 345 F. 2d 90, 94 n. 3. Accord: Potter, etc. 


v. Castle Construction Co., 355 P. 2d 212, 216-217 (C.A. 5); Local 542, 


rating Engineers v. N.L.R.B., 328 F. 2d 850, 854 (C.A. 3). 
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Moreover, Kyne involved Board actions during a representation 


proceeding, which are not reviewable unless raised in a subsequent unfair 
labor practice proceeding in which the Board's order is based in whole 

or part on the representation determinations. Local 130, supra, 345 F. 2d 
at 95 n. 5; Castle Construction Co., supra, 355 F. 2d at 216. Accordingly, 
it is enough to distinguish Kyne hat the instant case involves Board action 
in an unfair labor proceeding, where, as established in Myers, Section 10(e) 


and (f) of the NLRA provide adequate and exclusive means of review. Vapor 


Blast Mfg. Co., supra, 280 F. 2d at 208; Chicago Automobile Trade Ass'n, 
supra, 328 F. 2d at 769; Eastern Greyhound Lines v. Fusco, 310 F. 2d 632, 


634-635 (C.A. 6). Cf. Atl e_Jusurance any v. Leedom, 109 U.S. 
| ~~ 10/ : ore ae 
App. D.C. 97, 284 F. 2d 231. 


10/ In Kyne, the Board had included professional and non-professional 

employees in the same bargaining unit without first according the 
. professionals a self-determination election, thereby violating a 

specific restriction contained in Section 9(b)(1) of the NLRA. The 
plaintiff-union adversely affected by the Board's action, unlike the 
Company here, could not have ultimately secured judicial review thereof 
by a court of appeals. In upholding the jurisdiction of the district 
court, the Supreme Court emphasized that the union had no other means, 
apart from invoking the general equity powers of the district court, 
for redressing the Board's contravening of the mandatory provisions of 
the statute. As Mr. Justice Whittaker stated in the opinion (358 U.S. 
at 190, emphasis added): 


Here, differently from the Switchmen's case, "absence 
of jurisdiction of the federal courts" would mean "a 
sacrifice or obliteration of a right which Congress" has 
given professional employees, for there is no’ other means 
within their control (American Federation of Labor v. 
Labor Board, supra}, to protect and enforce that right. 
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B. The APA created no exception to the require- 
ment that administrative remedies be exhausted 


prior to judicial review 
The Company asserts (J.A. 15) that there is district court 


jurisdiction under "Section 10 of the Administrative Procedure Act (5 U.S.C. 
Sec. 1009)” to grant relief for the alleged violations by the Board of 

various provisions of the APA. Section 10 of the APA, however, "is merely 
declaratory of the existing law of judicial review and * * * neither confers 
jurisdiction on the court above and beyond that which it already has, nor 
grants to aggrieved parties any rights they did not have under the National 
Labor Relations Act.” Olin Industries v. N.L.R.B., 72 F. Supp. 225, 228 

(D. Mass.); Local 542, Operating Engineers v. N.L.R.B., 328 F. 2d 850, 854 
(C.A. 3). Thus, while the APA establishes certain standards for administrative 
action, those standards may only be enforced "by the reviewing court, where 


statutory review is provided, rather than by a court of equity before final 


action in the administrative proceedings." Transamerica Corp. v. McCabe, 
11/ 
80 F. Supp. 704, 707 (D.D.C.). 


In the present proceeding, therefore, the Company's contention 
that the Board's action violated the requirements of the APA may be passed 


upon judicially only if and when the case reaches a court of appeals under 


£59 Accord: International Union v. International Union, 173 F. 2d 557, 
559 (C.A. 8); White v. Herzog, 80 F. Supp. 407, 411 (D.D.C.)3; Elm Cit 
Broadcasting Corp. v. N.L.R.B., 123 F. Supp. 838, 839-840 (D. Conn.). 
See also, Schilling v. Rogers, 363 U.S. 666, 670-676; Kirkland v. 
Atlantic Coast Line R. Co., 83 U.S. App. D.C. 205, 206, 167 F. 2d 529; 
Air Line Dispatcher Ass'n v. Nat'l Med. Board, 89 U.S. App. D.C. 24, 
27, 189 F. 2d 685, cert. denied, 342 U.S. 849; Kansas City Power & 
Light. Co. v. McKay, 96 U.S. App. D.C. 273, 225 F. 2d 924, 932-933, 
cert. denied, 350 U.S. 844; Atchison T. & S. F. Ry. Co. v. U.s., 130 
F. Supp. 76 (D.C. Mo.), affirmed, 350 U.S. 892. 
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Section 10(e) or (f£) of the NLRA. For, as the Supreme Court has stated, 

the APA "purports to strengthen, rather than to weaken the principle requiring 

‘the exhaustion of administrative remedies before permitting court. review." 

Federal Power Commission v. Colorado Interstate Gas Co., 348 U.S. 492, 499-500. 
F. zd 810 (C.A.D.C.); 

Accord: Riss & Co. v. Interstate Commerce Commission,179 / Richfield Oil 


‘ y, United States, 106 F. Supp. 1022, 1023 (N.D. Cal.), affirmed, 207 F. 2d 


864 (C.A. 9): Transamerica Corp. v. McCabe, supra. 


Moreover, Section 10(c) of the APA expressly provides Ehat 
preliminary and procedural agency rulings such as those involved in this 
12/ 
case, are reviewable when the final agency action is reviewed. Section 10(c) 
(5 U.S.C. 1009(c)) provides: "Every agency action made reviewable by statute 
and every final agency action for which there is no other adequate remedy 
in any court shall be subject to judicial review. Any preliminary or 
intermediate agency action or ruling not directly reviewable shall be subject 
13/ 
to review upon the review of the final agency action." Thus, in Sears, 
Roebuck and Company v. F.T.C,, 210 F. Supp. 67 (D.C. D.C.), the court concluded 
‘that Section 10(c) precluded jurisdiction to review an interlocutory agency 
action similar to the action challenged by the Company in the instant case. 
There, the Commission set aside the Hearing Examiner's Initial Decisions 
dismissing consolidated charges against both Sears and another party, and 
12/ The Board's rulings (e.g., denying the Company's motion to dismiss the 
complaint), were interlocutory and not final. Acker v. H. Herforth, 
Jr., Inc., 71 U.S. App. D.C, 241, 243-244, 110 F. F. 2d 241, 243-244; 
Schaffran v. Mt. Vernon-Woodberry Mills, 70 F. 2d 963, 965 (C.A. 3)35 
Billie v._Seminole Indians, 146 F. Supp. 459, 461 (Ct. Cl.); 1 A.L.R. 
2d 436. See also, 6 Moore, Federal Practice, pp. ‘113-120 (2 ed. 1961). 
13/ See, the Attorney General's Manual on the APA prepared by the Department 
of Justice (1947, p. 103). 
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remanded both cases to the Hearing Examiner for further hearing. Sears 
sought an injunction restraining the Commission on the ground that the 
Hearing Examiner's dismissals were final and for failure of the Commission 
to adhere to its own procedural requirements in setting the dismissals aside. 
Sears asserted that without an injunction it would be forced to "incur great 
expense, time and effort in defending against a complaint which has been dis- 
missed.” In dismissing the suit for lack of jurisdiction, the Court held that 
the Commission's action was "at most a procedural irregularity" and that (210 
F. Supp. at 70): 

Preliminary, procedural or intermediate agency action is 

subject to review upon the review of a cease and desist 

order of defendant Commission. 5 U.S.C. 1009(c) /Section 

10(c) of the APA/. Therefore, after exhaustion of the 

prescribed administrative remedy plaintiff would have an 

adequate remedy at law for a judicial determination of the 

claim it asserts here. rs v. Bethlehem Shipbuilding 

Corp., 303 U.S. 41. 
Accord: Wembley Inc. v. Comm. of Patents, U.S. App. D.C. » 352 F. 2d 
941, 942 and cases cited; Mohawk Airlines, Inc. v. C.A.B., 117 U.S. App. D.C. 
326, 329, 329 F. 2d 895; Vapor Blast Mfg. Co. v. Madden, 280 F. 2d 205, 209 
(C.A. 7), cert. denied, 364 U.S. 910; Eastern Utilities Ass'n v. S.E.C., 


162 F. 24 385, 386 (C.A. 1); Holland Furnace Co. v. Purcell, 125 F. Supp. 


74, 83, 85 (W.D. Mich.); Ove Gustavsson Contracting Co. v. Floete, 278 F. 2d 


912, 914 (C.A. 2). Im short, the APA has in no way weakened the doctrine 
of exhaustion of administrative remedies, nor its application in cases like 
Myers. Indeed, the Supreme Court.has continued to rely on Myers in its 
recent decisions which apply this ‘doctrine. See F.C.C. v. Schreiber 5 


381 U.S, 279, 296-297. 
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Deering-Milliken, Inc. v. Johnston, 295 F. 2d 856 (C.A. 4), 
relied on by the Company (Br. 18-21), does not. support a departure from the 


above principles. In Deering-Milliken, the employer brought suit under 


Section 10(e) of the APA to “compel agency action * * * unreasonably delayed." 


The gravamen of his complaint was that the Board's ‘order setting a third 
supplemental hearing in an unfair labor practice case, which had been instituted 
four years previous, constituted a violation of its obligation under Section 6(4) 
of the APA to "proceed with reasonable dispatch to Sonstute “any matter presented 
to it." The district court granted the employer's request for an injunction 
against any further hearing. On appeal the Fourth Circuit Limited that 
injunction by permitting a third hearing to be held regarding witeass which 

had not been previously litigated. The court expressly rested its holding 

on the ground that the aforementioned provisions of the APA provided direct 
judicial relief for unreasonable agency delay, since such agency action was 

by its very nature "final" and could not be properly redressed under the 
statutory review procedure in Section 10(£) of the National Labor’ Relations 

Act, as contemplated in the Supreme Goute's holding in Myers (295 F. 2d at 
865-866). See, Chicago Automobile Trade Ass'n v. Madden, supra, 328 F. 2d 

at 729. Accordingly, the court's decision simply compelled the Board to avoid 
unnecessary relitigation and thereby reach a decision and issue a final order 


14/ 


more promptly than it might otherwise have done. . See, Brandenfels v. Day, 


14/ As stated in a case cited by the Company (Br. 22-23). "Congress used language 
Jin Sections 6 and 10 of the APA/ to make it clear that the ‘provision means 
that the court may compel the agency to act where it has "unlawfully 
withheld" action, rather than to direct action and state what it will be 
in detail. The court may require agencies to act, but'may not under this 
provision tell them how to act in matters of administrative discretion 


[cited legislative history omitted/.'" Atlantic & Gulf Stevedores, Inc. 
v. Donovan, 274 F. 2d 794, 802, n. 5 (C.A. 5). : 
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114 U.S. App. D.C., 374, 379, 316 PF. 2d 375, 379; cert. denied, 375 U.S. 824; 

Local 542, Operating Engineers v. N-L.R.B., 328 F. 2d 850, 854 (C.A. 3). 
However, in the instant case, the Board has acted upon special 

interlocutory appeals which are aimed, inter alia, at avoiding supplemental 


hearings and at reducing such delay. Thus, by granting appeals during the 


hearing, the Board can correct reversible procedural error, thereby avoiding 


a later remand from the Board or the reviewing court’ (see, infra ns. .23, 24). 


The Company thus favored a ealiing from the Board on the Trial Examiner's 
dismissal of paragraphs 29(a) and 31 of the complaint before the Company 
proceeded with its portion of the case (J.A. 96). Now that the Board has 
ruled that those portions of the complaint should not be dismissed at this 
time, the Company asserts that unreasonable delay in concluding the hearing 
will result from its having to defend allegations upon which an unfair labor 
practice assertedly may not be predicated. This contention is nothing more 
or less than the one made and rejected in Myers, supra. Similarly, the Company 
contends that delay will result if it is required to review the Board's 
procedural rulings under the statutory review procedure and is able to 
demonstrate successfully that those rulings constitute reversible Wee 


Such “delay, as we have shown, is not a ground for equitable relief. 


15/7 The allegation in the petition (J.A. 3 - para. 6) suggesting that 
the Board unduly prolonged its investigation of the unfair labor 
practice charges before issuing a complaint, is not well taken by the 
Company. The Company has not demonstrated that the Board engaged in 
improper administrative action cevering unwarranted delay in the 
pre-complaint investigation. Moreover, the Company itself "prolonged" 
the investigation by, inter alia, refusing to turn over subpenaed 
documents for the investigation until the Board secured judicial 
enforcement. N,L.R.B. v. United Aircraft Corp., 200 F. Supp. 48 (@.C. 
Conn.), affirmed, 300 F. 2d 422 (C.A. 2). 
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Moreover, unlike the Board's action in Deering-Milliken, the Company seeks 
review of Board rulings which it is well recognized are adequately reviewable 
under the statutory review procedure. See, for example, regarding the 
Board's noncompliance with its own rules and regulations: NL ReBe Vv. 
Monsanto Chemical Company, 205 F. 2d 763, 764 (C.A. 8); preventing cross- 
examination on immaterial issues: ‘Hel sRoBe v. Miami Coca-Cola Bottling Co., 
(C.A. 5), No. 20288, decided May 10, 1966 (62 LERM 2155, 2160); NaLeR.B. 

Vv. Friedrich, Inc., 116 F. 2d 888, 889 (C.A. 5); dis Lus age Co. v. 
N,L.R.B., 234 F. 2d 190, 192-193 (C.A. 5); separation of witnesses: N.L.R.B. 


v. Burke Machine Tool Co., 133 F. 2d 618, 621 (C.A. 2); Progressive Mine 
Workers v. N,L.R.B., ‘187 F. 2d 298, 300 (C.A. 7); striking of amended answer: 


LAM - v. N,L.BR.B., 71 U.S. App. D.C. 175, 185, 110 PF. 2d 29, 39, affirmed, 
16/ 


311 U. es 72. 
Similarly, the Company's reliance (Br. 23-24) on Amarillo-Borger 


ress v. U.S., 134, F. Supp. 411 (N.D. Tex.), is misplaced: we action 
, \ 1z/. 
was based on statutory jurisdiction under 28 U.S.C. Sec. 1336 which grants 


16/ See also: Vapor Blast Mfg. Co. v. Madden, 280 F. 2d 205 (C.A. 7), cert. 

denied, 364 U.S. 910 (the decision to to file a complaint “is an example 
of the 'preliminary, procedural, or intermediate agency action * * * 
subject to review upon the review of the cage agency action.’ Section | 
1009(c)". of the A.P.A.); Thompson Product YUE Bs 133:F. 2d '637, 
640 (C.A. 6) (the. “mere issuance of a eerie ‘and giving notice of 
hearing thereon" was:"clearly not a final order reviewable by the court); 
Laundry Workers International Union v. N»LeR.B., 197 F. 2d 701 (C.A. 5) . 
(refusal by the Board to issue aubpenss was not a final order reviewable 
by the court of appeals). : 

17/ 28 U.S.C. Sec. 1336 provides: “Except as otherwise provided by Act of 
Congress, the distrct courts shall have jurisdiction of any civil 
action to enforce, enjoin, set aside, annul or suspend, in whole or 
in part, any order ox the Interstate Commerce Commission. oy 
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to federal district courts jurisdiction to entertain suits challenging 
Interstate Commerce Commission orders. The Supreme Court has held that 
"an order lot the Commi ssion/ that determines a ‘right or obligation’ so 


that ‘legal consequences’ will flow from it is reviewable" under 28 U.S.C. 


Sec. 1336. Pennsylvania R. Co. v. U.S., 363 U.S. 202, 205. Accord: El 


Dorado Oil Works v. U.S., 328 U.S. 12, 18-19. In the Amarillo case, @ prior 
rate suspension order was vacated and this placed the plaintiff at a distinct 
disadvantage competitively. The district court found (138 F. Supp. at 420), 
“the act of the Commission in vacating the prior suspension was illegal, 
***%* In this sense it was no routine, administrative interim action, 

but was truly final in form and effect; once gone, it was irretrievable. 

There was thus no further administrative machinery or procedure available -- 
much less to be exhausted." In the instant case, the Board's rulings complained 
of are truly routine and interlocutory in nature. See, supra, ns 12, 16. 

The only obligations or legal consequences flowing from them are that the 
Company must continue to defend against certain allegations in the complaint. 
As shown, it has long been settled that this inconvenience is insufficient for 


the invocation of equity jurisdiction. Myers v. Bethlehem, supra. 


II. IN ANY EVENT, THE BOARD ACTED WELL: 
WITHIN ITS DISCRETION IN REVERSING, 
MODIFYING AND AFFIRMING THE TRIAL 
EXAMINER'S RULINGS 


As we show below, the Board's procedural rulings of which the 


Company complains were well within the Board's discretionary authority and 


consonant with judicially approved Board practice. Wallace Corp. v. 


NeL.R.B., 323 U.S. 248, 253; Sardis Luggage Co. v. NebeR.B., 234 F. 2d 
190, 192 .(C.A. 5). Accordingly, even if the District Court has jurisdiction 


of the action and had wished to engage in piecemeal review, the Board has 


done nothing to warrant the relief the Company seeks. 


A. The Board's rulings complained of were 
well within its discretion 


1. The Board properly ruled that prospective striker-witnesses, 


named in the complaint as having been discriminated against under the NLRA, 
should not be excluded from the hearing room while other strikers were 
testifying on the same subject matter. The Board has long held, with judicial 
approval, that such employees occupy the status of complainants and are 
entitled to be present during all of the testimony. See, for example, 
Trettenero Sand and Gravel Co., 129 NLRB 610, n. 1, and cases cited there. 
The Board's practice recognizes that such employees may be "aggrieved" 
parties in review proceedings under the NLRA (Albrecht v. N.L.R.B., 181 F. 
2d 652, 653-655 (C.A. 7)), and is well within the Board's discretion. 
Progressive Mine Workers v. N.L,R.B., 187 F. 2d 298, 300 (C.A. 7); NLRB. 
v. Burke Machine Tool Co., 133 F. 2d 618, 621 (C.A. 6); N.L.R.B. v. Quality 
and Service Laundry, 131 F, 2d 182, 183 (C.A, 4). 

2. The Board's rulings prohibiting the Company from cross- 
examining a "picket-captain" and other striker-witnesses concerning alleged 
misconduct on the picket line during the strike, and striking the Company's 
amended answers alleging misconduct, were clearly proper. It is settled 
law that misconduct of strikers may constitute a defense for a refusal to 
reinstate only if the employer's refusal was in fact motivated by the mis- 
conduct. Stewart Die Casting Corp. v. N.L,R.B., 114 F. 2d 849, 856 (C.A. 7), 


cert. denied, 312 U.S. 680; N.L.R.B. v. Reed & Prince Mfg. Co., 118 F. 2d 874, 


——” 
888 (C.A, 1), cert. denied, 313 U.S. 595; N,L,.R,B. v. Wallick & Schwalm Co., 


—_—— 


198 F, 2d 477, 484 (C.A. 3); N.L,R.B. v. Mastro Plastics Corp., 261 F. 2d 
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147, 148-149 (C.A. 2); N.L,R,B. v. Coal Creek Coal Co., 204 F. 2d 579, 583 


(CA, 10); Confectionery Workers v. N.L.R,B., 312 F, 2d 108, 112-113 (C.A, 2). 
18/ 
Thus, the employee status guaranteed strikers by Section 2(3) of the NLRA 


is not automatically lost by serious strike misconduct. Rather, by engaging 
in such activity the strikers may give the employer a right to discharge or 
to refuse to reinstate them for that reason. However, an employer must in 
fact have exercised this right and when in a Board proceeding he does not 
allege the affirmative defense that he did so, he may not invoke misconduct 
as a defense to the denial of reinstatement and accordingly may not intro- 
duce evidence of misconduct. Stewart Die Casting Corp., supra, 114 F. 2d at 
855-856; Accord: N,L.R,B, v. Bradford Dyeing Ass'n, 310 U.S. 318, 341-343; 
N,L,R.B. v. Sue-Ann Mfg. Co., 211 F. 2d 91, 95 (C.A. 5)3 Marydale Products 
Company, 133 NLRB 1232, 1235, enforced, 311 F. 2d 890 (C,A. 5); Sunbeam 
Lighting Company, 136 NLRB 1248, 1249, n..2, enforcement denied on unrelated 
grounds, 318 F. 2d 661 (C.A, 7). Cf. N.L.R,B. v. Friedrich, Inc., 116 F. 2d 
888, 889 (C.A. 5). See also, International Ladies Garment Workers' Union 
(B,V,D, Co.) v. N.L.R.B., 99 U.S. App. D.C. 64, 69, 237 F, 2d 545, 550, and 
cases cited; N,L.R,B. v. Whitin Machine Works, 204 F, 2d 883, 887 (C,A, 1)5 
N,L,R,B. v. Wichita Television Corp., 277 F. 2d 579, 585 (C.A, 10), cert. 
denied, 364 U.S, 871, and cases cited. 

As set forth in the Statement, supra, in response to the complaint's 
allegation of discriminatorily denying approximately. 3,500 named strikers 
187 Section 2(3) provides, inter alia, that employees under the Act include 


“any individual whose work has ceased as a consequence of or in 
connection with, any current labor dispute * * *, 
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full reinstatement rights, the Company alleged in its answer that it had 
denied no employee therein reinstatement rights under the NLRA, and that it 
had in fact reinstated (except as noted below) all the strikers in accord- 
ance with the strike settlement agreements. Moreover, as to 50 strikers 
included in the complaint whom the Company accused of misconduct at the end 
of the strike, and whose reinstatement rights the parties agreed to. arbitrate, 
the Company in its answer specifically alleged that they had been denied 
reinstatement because of misconduct. In short, it is clear that in its answer, 
the Company consciously avoided claiming that any of the 3,500 strikers named 
in the complaint, except those 50, had been denied reinstatement because of 
any alleged misconduct. Under settled authority, evidence of any strike 
misconduct by any but the 50 strikers was immaterial and therefore 
inadmissible, See, in addition to cases cited above, Federal Dairy Co., Inc., 
130 NLRB 1158, 1159-1160, enforced 297 F. 2d 487 (C.A, 1), a decision which 
was brought to the Company's attention and discussed at the hearing when the 
Company attempted to delve into strike misconduct on cross-examination. 
Thrice given the opportunity by the Trial Examiner, the Company filed amended 
answers which still did not allege that any striker named in the complaint 
(other than the 50 referred to above) had been denied reinstatement rights 
because of misconduct during the strike. The first two amended answers, 
rather, contained general allegations that because of alleged misconduct 

by the Unions and the 3,500 strikers named in the complaint, the strike was 


19/ 
"illegal" and the strikers "unprotected" under the NLRA (J.A. 39-42). 


19/7 The Board's ruling with respect to the Company's third amended answer 
struck those portions of paragraph 8 which related to (continued) 
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However, such claims are irrelevant in the Board proceeding since 

the Company does not contend that it denied Rerrececemear to the strikers 
because the strike was illegal or the strikers were unprotected. Indeed, 
the Company aduits that it made, and claims that it pexformed, ‘ strike 
gertionent agreement contemplating reinstatement of all but the 50 strikers. 
Cf. Confectionery Workers v. N.LaR.B., supra, 312 F. 2d at 112-113, and 


cases cited. 


In short, the Company's complaint that it was prohibited from 


cross-examining witnesses about possible strike misconduct is not well 
taken for such testimony was "not material and if the cross-examination 
had elicited the answer /the Company/ desired, the findings would not have 
been affected thereby * * * and however much [the Company' s/ spirit may 


be galled by Lthe/ rulings, hey furnish no ground oon here * * *, - 
20 
H.L.R.B. v- Priedrich, Inc., supra, 116 F. 2d at 889. Accordingly, the 


Board's striking of the Company's amended answers alleging strike misconduct 
was well within the Board's discretion and did not prejudice the Company's 


case in any manner. I,A.M. v. NeLeReB., 71 U.S. Apps D.C. 175, 185, 110 


19/ (continued) 
strike misconduct which the Board had already ruled impermissible. 
The ruling did allow the Company to introduce relevant evidence "of 
bargaining relations and negotiations with the Charging Unions preceding 
the strike" GA. 8-12). Thus, the Company was allowed to meet the . 
General Counsel's allegation that the strike was. caused by the Company’ 8 
unfair labor practices. f 
The Board's rulings do not prohibit the introduction of evidence of 
strike misconduct by the 50 strikers who were allegedly denied rein- 
statement because of such conduct., Nor does the Company contend ‘that 
. it. sought to. cross-examine all strikers on that, subject for material. 
evidentiary purposes, such as as credibility, ‘or. that’ the Board's ruling. 
was directed thereto. See, for example, ELEB, v ve Bradford Dyeing | 
Ass'n, 1 310 U.S. 318, 341. ; G 
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2u/ 
F. 2d 29, 39, affirmed, 311 U.S. 72. 


3. The Board's ruling in October of 1963 granting the 30-day 
continuance to complete the investigation of the Union's amended unfair 
labor practice charges was neither “arbitrary"™ not “capricious,” The 
filing of a charge “sets in motion the investigation to determine whether 
or not the complaint shall desue® (U.L-R.B. v- Raymond Pearson, 243 F. 2d 
456,.459 (C.A.'5); Texas Industries, Inc. v. NLRB. ; 336 FP. 2d 128, 132 
(G.A. 5)) and amended charges may be filed and investigated, and the complaint 
may be amended at any time prior to the issuance of the Board's order. News 
Printing Co. v. HeL.R.B-, 98 U.S. App. D.C. 14, 18, 231 F. 2d 767, 771. 

See N.L.R.B. v. Fant Milling Co., 360 U.S. 301, 306-309. Thus, the General 
Counsel may done the complaint under proper circumstances at the hearing, 


and he may do so even though amended charges have not been filed. N.L.R.B- 


v. Sterling Furniture Co., 202 F. 2d 41, 44 (C.A. 9); Consolidated Edison 
Co. v. N.L.R.B., 305 U.S. 197, 225; N.L.R.B. v. American Creosoting, 139 


F. 2d 193, 195 (C.A. 6); NLRB. v. Raymond Pearson, supra; NLRB. v- 
Dinion Coil Cc., 201 PF. 2d 484, 491 (C.A. 2). Where, however, an amended 


charge is filed at the hearing stage of the proceeding, obviously the General 
Counsel has the statutory responsibility to conduct, if necessary, the 


usual investigation to determine if the matters alleged in the charge should 


21/ The salutary effect of this established Board practice is particularly 
apparent in the instant case, where the Board's General Counsel called 
substantial numbers of the 3,500 strikers as witnesses. To have 
allowed the Company to inject the immaterial issue of strike misconduct 
by cross-examining any or all of the witnesses on that subject would 
have obviously protracted the hearing, a consequence which the Company 
itself alleges is contrary to the NLRA and the Administrative Procedure 
Act. See, for example, N.L.R.B. v. Sue-Ann Mfg. Co., 211 F. 2d 91, 94 
(C.A. 5). : 
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properly be included in an amendment to the complaint. See, LU.B. v. 
N.L.R.B., 110 U.S. App. D.C., 91, 93-96, 289 F. 2d 757, 759-762; Local 282, 
IBTCH v. H.L.R.B., 339 F. 24 795 (C.A. 2); Stanley An vi WEBB SS 
204 F. 2d 832, 833-834 (C.A. 6). The granting of the continuance to conduct 
such investigation in the instant case, and the duration thereof, were 
patently matters well within the Board's discretion, and the Company has™ 
not shown that it was prejudiced or denied due process thereby. | NLRB. 
v. lle ., 194 F. 2d 56, 69 (CA. 1); HebeReB. v. Eastern 
Mass. Street Railway, 235 F. 2d 700, 710 (C.A. 1), cert. dented, 352 U.S. 951. 
C£. NLRB. v. Local 691, Teamsters, 270 F. 2d 696, 699 (C.A. 7); NLRB. 
v. Air Control Products, Inc., 335 F. 2d 245 (C.A. 5), and cases cited therein, 
| 4. The Board's ruling that paragraphs 29(a) and 31 of the General 
Counsel's amended complaint should not be dismissed at this stage of the 
proceedings was wholly within the Board's authority. The amendments, as 
explicated in the bill of particulars, alleged in substance that commencing . 
in 1953 and continuing thereafter, the Union requested information to which 
it was entitled as bargaining representative; that the Company stated that 
it did not possess the requested information; and that the Union's inability. 
to obtain the information was a factor creating the circumstances which 
caused and prolonged the strike in this case. In his bill of particulars 
the General Counsel stated that it recently had) been discovered that. the 
Company had in fact possessed the information, and hed concealed this fact 


from the Union. At the conclusion of the General Counsel's case, the Company 


asserted that the allegations should be dismissed on the ground that they 


Pa far 


22/ 
barred by Section 10(b) of the NLRA. The Trial Examiner dismissed them 


on this ground, over the General Counsel's contention that Section 10(b) 

of the NLRA is similar to other statutes of limitations and that it is well 
settled that “where a plaintiff has been injured by fraud" and remains in 
ignorance of it through no fault of his own, "the bar of the statute [ef 
limitations/ does not begin to run until the fraud is discovered * * *," 
Holmberg v. Armbrecht, 327 U.S. 392, 397, and cases cited therein. "This 
equitable doctrine is read into every federal statute of limitations.” (Ibid.). 
See Machinists Local 1424 v. N,L.R.B., 362 U.S. 411, 429, n. 19. 

The Board's reversal of the Trial Examiner's dismissal of the 
allegations was well within the Board's authority and consistent with the 
statutory scheme. Initially, there is no merit in the Company's assertion 
(Br. 27-28) that Section 10(b) of the NLRA so plainly bars a violation based 
on the allegations that the Board's reinstatement of them in the complaint 
may be enjoined to prevent the Board from acting "in excess of its delegated 
powers." ¥For this assertion is identical to that rejected by the Supreme 
Court in Myers, i.e., that the statutory review procedure may be circumvented 
on a showing that the Board in an unfair labor practice case is proceeding 
on unmeritorious charges or charges not within its “jurisdiction.” Furthermore, 
22/ Sec. 10(b) in relevant part provides as follows: "* * * Provided, 

That no complaint shall issue based upon any unfair labor practice 
occurring more than six months prior to the filing of the charge with 
the Board and the service of a copy thereof upon the person against 
whom such charge is made, unless the person aggrieved thereby was 
prevented from filing such charge by reason of. service in the armed 
forces, in which event the six-month period shall be computed from the 
day of his discharge. Any such complaint may be amended by the member, 
agent, or agency conducting the hearing or the Board in its discretion, 


at any time prior to the issuance of an order based thereon." 
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as pointed out in discussing Myers, supra, it may well be that the Board 
in its final decision will ultimately reject the General Counsel's theory 
and dismiss the allegations. However, the Board is entitled to require 
a complete record, including the Company's evidence in defense, before 
deciding the issue. The Board's ruling is the equivalent of denying a 


motion to dismiss upon conclusion of the plaintiff's case -- a ruling which 


under settled judicial practice is wholly interlocutory in nature and therefore 


unappealable. See supra, ns. 12, 16. Indeed, the total lack of merit in 
the Company's assertion that there may be district court intervention to 
review the Board's denial of such a motion is easily demonstrated. A motion 
to dismiss at the conclusion of the General Counsel's case is usually made 
by the respondent; it is usually denied by the trial examiner; and the Board 
usually will not grant a special interlocutory appeal asking reversal of 

the trial examiner's ruling. We know of no instance where it has ever been 
suggested that a respondent may then obtain any form of judicial review 

of the trial examiner's dismissal of such a motion, and the Board's ruling 


in the instant case placed the Company in the exact position it would 
23/ 
have been had the Trial Examiner denied its motion to dismiss. 


23] In contrast to the arguments now made, the Company bottomed the injunction 
petition herein primarily on the assertion that the Board's reversal 
or modification of the Trial Examiner's rulings improperly interfered 
with his conduct of the hearing, since there was no showing that the 
Examiner's rulings were “arbitrary and capricious" (J.A. 1, 8-14, 27). 
The Company thus asserted that the Board violated. its own Rules and 
Section 7(b) of the APA (5 U.S.C. 1006(b)), which vest trial examiner's 
with "discretion" to. regulate agency hearings. This assertion is wholly 
at odds with the statutory scheme. Section 7(b) of the APA gives the 
hearing officer discretionary authority "subject to" the powers of the 
agency. N,L.R.B. v. Typographical Union, 76 F. Supp. 895, 897 (D.C. N.Y.). 
Moreover, the NLRBA places in the Board the power to establish the 
; : (continued). . 
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22/ 
barred by Section 10(b) of the NLBA. The Trial Examiner dismissed them 


on this ground, over the General Counsel's contention that Section 10(b) 

of the NLRA is similar to other statutes of limitations and that it is well 
settled that “where a plaintiff has been injured by fraud" and remains in 
ignorance of it through no fault of his own, "the bar of the statute left 
limitations/ does not begin to run until the fraud is discovered * * *," 
Holmberg v. Armbrecht, 327 U.S. 392, 397, and cases cited therein. "This 
equitable doctrine is read into every federal statute of limitations." (Zbid.). 
See Machinists Local 1424 v. N,L.R.B., 362 U.S. 411, 429, n. 19. 

The Board's reversal of the Trial Examiner's dismissal of the 
allegations was well within the Board's authority and consistent with the 
statutory scheme. Initially, there is no merit in the Company's assertion 
(Br. 27-28) that Section 10(b) of the NLRA so plainly bars a violation based 
on the allegations that the Board's reinstatement of them in the complaint 
may we enjoined to prevent the Board from acting "in excess of its delegated 
powers." For this assertion is identical to that rejected by the Supreme 
Court in Myers, i.e., that the statutory review procedure may be circumvented 
on a showing that the Board in an unfair labor practice case is proceeding 
on unmeritorious charges or charges not within its “jurisdiction.” Furthermore, 
22/ Sec. 10(b) in relevant part provides as follows: "* * * Provided, 

That no complaint shall issue based upon any unfair labor practice 
occurring more than six months prior to the filing of the charge with 
the Board and the service of a copy thereof upon the person against 
whom such charge is made, unless the person aggrieved thereby was 
prevented from filing such charge by reason of service in the armed 
forces, in which event the six-month period shall be computed from the 
@ay of his discharge. Any such complaint may be amended by the member, 
agent, or agency conducting the hearing or the Board in its discretion, 


at any time prior to the issuance of an order based thereon." 


-%- 


as pointed out in discussing Myers, supra, it may well be that the Board 

in its final decision will ultimately reject the General Counsel's theory 
and dismiss the allegations. However, the Board is entitled to require 

a complete record, including the Company's evidence in defense, ‘before 
deciding the issue. The Board's ruling is the equivalent of denying a 
motion to dismiss upon conclusion of the plaintiff's case -- a ruling which 
under settled judicial practice is wholly interlocutory in nature and therefore 
unappealable. See supra, ns. 12, 16. Indeed, the total lack of merit in 
the Company's assertion that there may be district court intervention to 
review the Board's denial of such a motion is easily demonstrated. A motion 
to dismiss at the conclusion of the General Counsel's case is usually made 
by the respondent; it is usually denied by the trial examiner; and the Board 
usually will not grant a special interlocutory appeal asking reversal of 

the trial examiner's ruling. We know of no instance where it has ever been 
suggested that a respondent may then obtain any form of judicial review 


of the trial examiner's dismissal of such a motion, and the Board's ruling 


in the instant case placed the Company in the exact position it would 
2 


have been had the Trial Examiner denied its motion to dismiss. 


23] In contrast to the arguments now made, the Company bottomed the injunction 
petition herein primarily on the assertion that the Board's reversal 
or modification of the Trial Examiner's rulings improperly interfered 
with his conduct of the hearing, since there was no showing that the 
Examiner's rulings were “arbitrary and capricious" (J.A. 1, 8-14, 27). 
The Company thus asserted that the Board violated. its own Rules and 
Section 7(b) of the APA (5 U.S.C. 1006(b)), which vest trial examiner's 
with "discretion" to. regulate agency hearings. This assertion is wholly 
at odds with the statutory scheme. Section 7(b) of the APA gives the 
hearing officer discretionary authority "subject to" the powers of the 
agency. N,L.R.B. v. Typographical Union, 76 F. Supp. 895, 897 (D.C. N.Y.). 
Moreover, the NLRA places in the Board the power to establish the 
: j ; (continued). . 
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‘ 


B. The Board's rulings violated no provision 
of the APA 


While not challenging the Board's authority to grant special 
interlocutory appeals and to overrule the Trial Examiner's rulings during 
the course of the hearing, the Company asserts that the Board violated 


Section 8(b) of the APA by failing to explicate the reasons for overruling 


the Trial Examiner. The Company's contention is wholly without substance. 


Section 8(b) of the APA provides that: 


Prior to each recommended, initial, or tentative decision or 

decision upon agency review of the decision of subordinate 

officers the parties shall be afforded a reasonable opportunity 
(continued) 


23/ (continued } 

practice and procedure for Board proceedings, for the Board is the 
decision-making authority: the "law has not committed the decisional 
process to the trial examiner. Administration of the Act has been 
reposed in the Board." Warehousemen & Mail Order Employees, Local 743 
v. N.L.R.B., 112 U.S. App. D.C., 280, 281, 302 F. 2d 865, 866, 869. 
C£. Sisto v. €.A.B., 86 U.S. App. D.C. 31, 35, 179 F. 2d 47, 51. This 
is reflected in the Board's interlocutory appeals procedure, (supra, n. 5), 
which enables the Board to examine the trial examiner's rulings during 
the course of the hearing. As with other administrative agencies, this 
procedure does not do violence to the authority afforded_hearing officers 
by the APA; it merely demonstrates that "the effective /decision-making/ 
power remains in the agency in each instance." Davis, Administrative 
Law (1958), Vol. 2, pp. 9-11. 

In short, trial examiners are bound by the Board's procedural 
as well as substantive rulings. A respondent may complain only if 
the Board's final decision and order (after adoption, modification, 
or reversal of the trial examiner's rulings and findings) violate 
statutory or constitutional guarantees. Warehousemen & Mail Order 
Employees, Local 743 v. N.L.R.B., supra; Universal Camera v. N.L.R.B., 
340 U.S. 474, 494-495; Iowa Beef Packers, Inc., 144 NLRB 615, 616-617, 
enforced as modified, 331 F. 2d 176 (C.A. 8). Cf. N.L.R.B. v. A-P.W- 
Products Co., 316 F. 2d 899, 904 (C,A. 2); N.L.R.B. v. Lewis Food 
Company, 249 F. 2d 832, 837 (C.A..9), affirmed 357 U.S. 10; Herman 
Bros. Pet Supply v. N.L.R.B., (C.A. 6), No. 16415, decided April 21, 
1966 (62 LERM 2030, 2032-2033). 
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(continued) 

to submit. for the consideration of the officers participating 
in such decisions (1) proposed findings and conclusions, or 
(2) exceptions to the decisions or recommended decisions of 
the subordinate officers or to tentative agency decision, 
and (3) supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the ruling 
upon each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended or tentative 
decisions) shall become a part of the record and include 

a statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues ‘of 
fact, law or discretion presented on the record; and (2) 
the appropriate rule, order sanction, relief, or: denial 
thereof. /Emphasis added./. 


The legislative history of the APA makes clear that the explication require~ 


ment in Section 8(b) "deals with the form and content of final decisions — 


and determinations." (Emphasis added. ). Administrative Procedure Act - 
Legislative History, 79th Congress, 2nd Session, Senate Document No. 248 


(1946) p. 33. Therefore, the Company's argument with respect to this section 
is based upon a fallacious assumption, since the rulings it complains of 

were interlocutory in nature and not final. (See supra, ns. 12, 16). Indeed, 
the rulings are not only interlocutory in the usual sense, but are also 
subject to reconsideration by the Board as a wattes of course. Thus, after 
the Trial Examiner issues his recommended decision, the Company may file 
exceptions to all adverse findings and rulings. Board's Rules and Regulations, 
Section 102.46 - 102.47 (29 C.F.R. 102.46 - 102.47); see also, Section 102.26, 
supra, n. 5. The Company's attack on the rulings will, therefore, be 
considered by the Board before it issues its final decision and ‘onder 


Until thac time, it is manifest that the Board's alleged departure from . 
the requirements of Section 8(b) of the APA may not even be measured. 
Moreover, Section 8(b) does not impose a rigid requirement that 


the Board specifically explicate the basis for every procedural or substantive 


determination. Rather, the section mandates that the entire record and “the 


findings eventually made by the Board" adequately “enable /the reviewing. court/ 
to satisfactorily review it." N.L.R.B. v. cals +, 209 
FP. 2d 645, £53 (C.A. 6), and cases cited. See also, Division 1142, etc. v. 


H,L.R.B., 111 U.S. App. D.C. 68,.72, 294 F. 2d 264, 268; NeLeR.B. v- Champe 
Linen Service Co., 324 F. 2d 28, 30 (C.A. 10). In the instant case, the 


24] In view of the Company's right to file exceptions to the rulings whén 
the proceeding is before the Board, there is patently no merit in the 
Company's assertion that it was prejudicially denied “an opportunity 
to be heard" (Br. 9) on the interlocutory appeals from the Trial 
Examiner's rulings. See, Opp Cotton Mills v. Administrator, 312 U.S. 
126, 152-153. Moreover, since the passage of the APA the courts have 
recognized the propriety in many circumstances of expeditiously 
granting and ruling on such appeals during the course of the hearing, 
and deferring full consideration of opposition until a trial examiner's 
adverse decision and exceptions thereto. See, e.g., with respect to 
telegraphic appeals during the course of the hearing, 

96 NLRB 1435, 1436 n. 2, 1445 n. 4, enforced with special appeal 
procedure expressly approved, 201 FP. 2d 484, 491 (C.A. 2); NLRB. 
v. McGee Co., 196 F. 2d 626, 637 (C.A. 5). See also, N.L.R.B. v. 

-, 357 U.S. 1, 6-7; Davis, Administrative Law (1958), 
Vol. 2, pp. 9-11. 

In any event, in the instant case the Company was heard", It 
filed oppositions to three of the four rulings complained of, and they 
were considered by the Board before reversing the Trial Examiner (J.A. 7, 
8-12, 20-21, 45, 64-65). The Company thus complains solely of an 
asserted inability to oppose the General Counsel's appeal on October 16, 
for an extension of the continuance for 2 weeks beyond October 17. 
However, the Company had been advised at the hearing on October 1, where 
the request for a full 30-day continuance was fully argued, that the 
General Counsel intended to file a special appeal to the trial examiner's 
refusal to grant the full continuance (J.A. 46-52). 
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rulings complained of were argued at length at the hearing, and the Company 
was served with the Union's and the General Counsel's special appeals 
restating their contentions as to why the Trial Examiner's. actions were 
contrary to Board procedure and precedent. The. Board considered those 
arguments before reversing the rulings. Thus, the record in the Board 


proceeding, even at this interlocutory stage, “unmistakably inform/s/ 


respondent" of the underlying basis for the Board's “rings N.L.R.B. 
¥ State: Center Warehouse, etc., 193 F. 2d 156, 158 (C.A. 9). See also, 
Anerican President Lines v. NaL.R.B., 340 F. 2d 490, 492 (C.A. 9), and cases 
“ edted; NuL.R.B, v. Schill Steel Products, 340 F. 2d 568, 574 (CoA. 5)5 
Broth, of Maint. of Way Employees v. United States, 221 F. Supp. 19, 26-27 
GD. Mich.). ' 

Furthermore the above conclusion is equally applicable to the 


Board ruling on which the Company now bases almost its entire claim for 


injunctive relief, i.e., the Board's reversal of the Trial Examiner's 


dismissal, at the conclusion of the General Counsel's case, of certain 


allegations on the amended complaint. As shown, the Company's assertion, 
inter alia, that time limitations in the NLRA (Section 10(b)) barred the 


allegations was argued at length before the Trial Examiner and in memoranda 


25/ Accordingly, the repeated assertion by the Company (Br. 7 n. 4, 8 ns. 
5-5a, 10 n. 6a, 29-30) that counsel, in proposed findings entered by 
the District Court, have now attempted to provide reasons: for the 
Board's rulings is, we submit, frivolous. For éxample, it is not 
disputed that the Board's ruling that the Company could not engage 
in unlimited cross examination of striker-witnesses concerning alleged 
picket line misconduct was entered after extensive argument that, . 
since the Company had not made the affirmative defense that it denied 
the strikers reinstatement because of misconduct, such cross examination 
was improper under settled law. Surely, in these circumstances the 
District Court could find, as it did, that the Board's ruling rested 
on the ground urged for its entry. 
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to the Board in the special appeal. The Company knows full well what is 
alleged; on what theory; and therefore what must be defended against. To 
the extent the Company does not, the bill of particulars it was granted, 
and similar relief, are the proper recourse; not & preliminary decision by 
the Board at this stage of the proceeding. For as also shown, the Company 
is in the same position it would have been had the Trial Examiner denied 


the motion to dismiss and proceeded to hear the Company's evidence in defense. 


And, obviously, had this occurred, the Company could not have demanded from 
26/ 


him the express statement of "reasons" the Company seeks from the Board.: 


26/ Finally, as the Board's actions were in all respects in full conformity 
with approved Board practice, the Company has no ground for alleging 
that the Board “will impede the conclusion of the hearing" (J.A. 14-15) 
in the future, and thus fail to “proceed with reasonable dispatch" 
(Section 6(a), APA). In short, the Company has shown no basis for 
departing from the usual presumption of administrative regularity; 
therefore, the Board's future adherence to statutory requirements 
“must ‘be assumed * * *," Ramspeck v. Trial Examiner's Conf., 345 U.S. 
128, 143. Accord: $.E.C. v. ReA, Holman & Co.,116 U.S. App. D.C. i 
279, 323 ¥. 2d 284, 287-288. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that ‘the: 


District Court properly dented the petition for an injunction and. properly. 
granted the Board's motion for summary judgment on the ground that the 
court lacked jurisdiction over the subject matter of the action, | Azcordingtyi 


the decision below should be affirmed. 
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